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Power OF State TO REGULATE SHIPMENTS 
Within THE STATE wHEN UttimaTe DeEsti- 
NATION 18 Beyonp Its Bounparies. — A 
very important decision on the power of a 
state to regulate charges on shipments 
within the state where intended ultimately 
to be transferred to another state, was re- 
cently handed down by the railroad and 
warehouse commission of Minnesota in what 
is known asthe Iron Ore Rate Case. The 
question presented involved the power of the 
commission to require certain railroad com- 
panies of that state to post a tariff of the 
charges for the transportation of iron ore 
from points on their lines in Minnesota to 
their respective terminals at the docks upon 
the shore of Lake Superior at Two Harbors 
and Duluth. The general object of this pro- 
ceeding was the reduction of rates for the 
transportation of iron ore within the state. 
The respoadent railroad insisted that all ore 
shipped to such docks on their roads was 
destined either immediately or ultimately to 
points outside of the state of Minnesota, 
and on that ground denied the jurisdiction 
or power of the commission to regulate or 
in any manner contro! the rates for such 
shipments. 

It appeared from the evidence that there 
was no market for iron ore in Miunesota, and 
certainly not any to which the ore could 
be shipped profitably, after consigned 
to the ore docks of the harbors mentioned, 
and that every shipment of iron to those 
docks was loaded on the cars at the mines 
with the intention that it should ultimately 
pass through the ore docks into vessels 
bound for ports outside the jurisdiction of 
thisstate. The commission, however, held 
that all shipments directly consigned to points 
without the state were interstate commerce 
and over such they disclaimed  juris- 
diction. But as to all shipments to the 


ore docks at Two Harbors without any fur- 
ther definite destination, the commission 
claimed the right to regulate the tariff. 
The respondents relied on the doctrine 
laid down in the case of The Daniel Ball, 10 





Wall. 557, that the fact that several differ- 
ent and independent agencies are employed 
in the transportation of the commodity, 
some acting only in one state and some act- 
ing through two or more states, does in no 
respect affect the character of the transac- 
tion. They insisted, therefore, that the ore 
shipped from the mine over the roads in 
question, destined for lower lake ports, was 
interstate commerce, notwithstanding the 
fact that one of the instrumentalities of that 
shipment was an independent railroad com- 
pany, whose railroad was wholly within the 
state, and that as to all such traffic the state 
commission of that state was without juris- 
diction to fix a rate. 

The Daniel Ball case was decided in 1870. 
In this case action was instituted against the 
steamer Daniel Ball for doing business 
without a federal license. The boat was 
engaged in navigating the Grand river 
between Grand Rapids and Grand Haven, a 
port on Lake Michigan, carrying goods des- 
tined for other states and transporting up 
the river goods brought within the state from 
without its limits. ‘The court held that the 
mere fact that her agency in_ the transporta- 
tion was entirely within the limits of the 
state did not prevent her from being an 
interstate carrier as to goods destined for 
other states. Justice Field makes a strong 
argument in voicing the opinion of the court 
in this case: 

‘It is stated that, if the position here as- 
sumed be sustained, there is no such thing as 
the domestic trade of the state ; that congress 
may take the entire control of the com- 
merce of a country, extehd its regulations 
to the railway within a state on whieh grain 
or freight is transported to a distant market. 
We answer that we are unable to draw any 
clear and definite line between the authority of 
congress to regulate an agency employed in 
commerce between the states when that 
agency extends through two or more states, 
and when it is eompleted entirely within the 
limits of a single state. If its authority 
does not extend to an agency in such com- 
merce, when that agency is confined within 
the limits of the state itself, its entire au- 
thority over interstate commerce may be 
defeated. Several agencies combining, each 
taking up the commodity transported at the 
boundary line at one end of each state, and 
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leaving it at the boundary line at the other end, 
the federal jurisdiction would be entirely 
ousted, and the constitutional provision 
would become a dead letter.”’ 

Six years later the supreme court held 
than an act of Wisconsin ‘‘relating to rail- 
roads and telegraph companies in the state 
of Wisconsin’’ was confined to state com- 
merce and that until congress acted in ref- 
erence to the relations of such companies 
to interstate commerce, the regulation of 
their rates, so far as they were of domestic 
concern, was within the power of that state, 
notwithstanding the fact that such traffic 
originated in other states. Peik v. Railway 
Co., 94 U. S. 164. To same effect Chicago, 
Burlington & Quincy R. R. v. Iowa, 94 U. S. 
155. Both these cases, however, were over- 
ruled in Wabash v. Illinois, 118 U. S. 557, and 
in Covington Bridge Co. v. Kentucky, 154 U. 
S. 217, which returned to the doctrine an- 
nounced in The Daniel Ball case and ex- 
tended it to railroad as well as to water 
transportation. In both of these cases last 
mentioned, however, the decision was 
reached only on a bare majority of the 
court. This fact, together with the suggest- 
ive language of certain expressions in 
the Social Circle case, 162 U.S. 184, and 
Lake Shore, etc. R. R. v. Ohio, 175 U. S. 
300, keeps the whole question still in doubt 
and as far away from solution as ever. 





NOTES OF IMPORTANT DECISIONS. 








CONSPIRACY—RIGHT OF CIVIL ACTION FOR 
CONSPIRACY RESULTING IN DISCHARGE OF EM- 
PLOYEE.—Two quite important questions in the 
law of conspiracy are treated in the recent cases 
of Baker v. Metropolitan Life Insurance Co., 64 
S. W. Rep. 913, and Baker v. Sun Life Insurance 
Co., 64 S. W. Rep. 967. It appears from these 
cases that three industrial life companies, the 
Sun, the Prudential and the Metropolitan,entered 


into an agreement providing that anyone who. 


had been in the employ of either of said com- 
panies should not be employed by any of the 
others for a period of two years. It will be no- 
ticeable that this agreement has practically all the 
requisites of a ‘‘black-list.’’ Plaintiff, who was 
in the employ of the Sun Life Insurance Co., 
sought and obtained a position with the Metro- 
politan. On objection, however, being made 
under the agreement by his former employer, 
plaintiff was summarily discharged. In the first 


action, which he brought against the Metropol- 
tan, the court holds that the fact that plaintiff 





was discharged from employment pursuant to a 
conspiracy between defendant and others gives 
him no right of action where defendant had a 
right to terminate the employment at any time, 
it being for an indefinite period. ‘There is no 
doubt of the correctness of the court’s decision 
in this case. An employer can discharge an em- 
ployee on any ground or on no ground and with 
his reasons, neither the public nor third persons 
are concerned. Brewster v. Miller, 101 Ky. 368, 
was a similar case. Certain undertakers of 
Louisville entered into an agreement not to ac- 
cept employment from a person who was indebted 
to one ofthem. Miller refused to serve Brewster 
because he was indebted to them for previous 
service. The other defendants refused for the 
reason that he had not paid Miller. Brewster 
sued for damages but the court denied his right 
to recover. 

The second action was brought by the same 
plaintiff against the Sun Life Insurance Company 
for procuring his discharge. The court held that 
the fact that defendant under the agreement al- 
ready set forth procured plaintiff’s discharge, 
gave him no right of action, where no coercion or 
deception was used. The court in this case states 
the law correctly that ‘‘a party to a contract can- 
not maintain an action against a person who has 
maliciously advised and procured the other party 
to break it, unless the person procuring the 
breaking of the contract did so by coercion or 
deception, and thus caused the party to break 
the contract against his will, or contrary to his 
purpose.** See Bourdier v. Macauley, 91 Ky- 
135, 15 S. W. Rep. 60, 34 Am. St. Rep. 171. 





TELEGRAPHS AND TELEPHONES—RIGHTS AND 
PRIORITY OF OCCUPATION UNDER CONFLICTING 
GRANTS.—The necessity of municipal control of 
the telephone as of some other public utilities is 
emphasized by the recent case of Cumberland 
Telephone & Telegraph Co. v. Home Telephone 
Co., 110 Fed. Rep. 593, in which it was held that 
where a city has granted to each of two telephone 
companies the right to construct its line on the 
same side of the same street, neither grant being 
exclusive, in the absence of any statute or ordi- 
nance regulating the construction and operation 
of such lines the company which is prior in grant 
and in occupancy has the superior right, and the 
second company is not entitled to plant its poles 
within the space previously occupied by the first 
company, so that they will extend up through 
its wires, or to occupy with its own wires the 
space beneath them, where it will impair the 
safety or interfere with the efficient operation of 
the first line. The court sald: 

‘Priority in time, upon familiar principles, or- 
dinarily gives the superior equitable right, and 
certainly it must be manifest that there is no 
equitable consideration upon which it can be 
justly and fairly held that the complainant shall 
be turned out of what it has appropriated, and 
of which it is in lawful possession, in order that 
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the defendant shall be permitted to occupy the 
samething. It seems to usclear that to allow the 
defendant to thrust its poles up through the lines 
of the complainant, to have its employees pass 
and repass through those lines at will, and to 
require that the complainant’s wires shall thereby 
be subjected, and that the complainant’s ém- 
ployees, to say nothing of other people, shall also 
thereby be subjected, to any dangers that might 
result from the electric fluid, would be a conflict 
and menace to both to which no just principle 
would require any of them to be subjected, un- 
less under stress of a much greater necessity or 
upon a much more urgent demand, based upon 
the public needs, than appears in this case.”’ 

First occupancy fs,of course, the original founda- 
tion of title to all property, and this rule is ap- 
plicable to a grant of public franchises to private 
individuals. In a recent and similar case (Paris 
Electric, etc. R. R. Co. v. Telephone Co., Tex. 
Civ. App., 27 8. W. Rep. 902,) the court said: 
“The telephone company’s franchise being 
superior in point of time to that of the appellant, 
and having exercised its right under its fran- 
chise, appellant,in the absence of a superior 
right, could not interfere with the use and enjoy- 
ment of that privilege by stringing wires in such 
close proximity to those of appellee as to impair 
the efficiency of appellee’s telephone service.”’ 

The statement of the rulein this case is well 
sustained by the recent authorities: Consolidated 
Electric Co. v. Electric Light & Gas Uo., 94 Ala. 
372; Ruthland Electric Light Co. v. Marble City 
Electric Light Co., 65 Vt. 377, 26 Atl. Rep. 635, 
36 Am. St. Rep. 868; Bell Telephone Co. v. 
Electric Light Co., 12 Ont. 571. 





CONTEMPT—RIGHT OF ATTORNEY TO COUN- 
SEL DISOBEDIENCE OF ORDER OF CouRT.—Attor- 
neys are Officers of court sworn to support the law 
and its administration. A very delicate question 
arises therefore whenever an attorney is called 
upon to advise his client as to the validity of an 
order of* court, or of a writ issued under its au- 
thority, which affects the client’s interests. It is, 
of course, his right to advise his client if such or- 
der or writ is illegal or void; and, if such advice 
is given in good faith, it will not render him li- 
able for contempt because of an error of judg- 
ment. The limitation on this right, however, is 
well illustrated in the case of Anderson v. Comp- 
tois, 109 Fed. Rep. 971, where the court held that 
an attorney is guilty of contempt if he goes be- 
yond the right to advise in a matter of law and 
actuated by aspirit of resistance, counsels or 
conspires with his client or others to disobey an 
order of court and obstruct its enforcement. In this 
case a receiver appointed by the United States 
District Court at Nome,Alaska, was ordered, on 
appeal, by the circuit court of San Francisco, to 
turn over the property to appellants. The at- 
torney of the receiver advised that the writ of 
supersedeas was not valid because of lack of 
jurisdiction, and that therefore it was not neces- 





sary that it be enforced or followed. The court 
quotes with approval the language of the court 
in Wells v. Commonwealth, 21 Gratt (Va.), 500: 

‘Tt is unquestionably the duty of an attorney 
to endeavor, to the best of his ability, by his ad- 
vice.and counsel, and by his conduct, to secure 
to his client every legal right and remedy to 
which he may think him even probably entitled; 
and if he fails to do it he is faithless to his trust, 
and should be held morally and legally responsi - 
ble. And if he acts in good faith, if he demeans 
himself honestly, be is not responsible for au 
error in judgment. * * * But when a man 
becomes an attorney-at-law he does not cease to 
be a citizen, and when he assumes the relation of 
attorney to a client he is not absolved from his 
obligations as a manand a citizen. An attorney, 
then, who would corruptly conspire with his 
client to obstruct the due administration of the’ 
law, and to bring the authority of a court of jus- 
tice into contempt by resisting and obstructing 
the execution of its Jawful decree, by whatever 
contrivance, even though it should be by procur- 
ing the interference of another court which had 
no appellate or supervisory power or jurisdiction 
of the subject-matter of the suit, in abuse of its 
powers to enjoin and inhibit the officers of said 
court and other persons from the execution or 
performance of said decrees, he is at least as 
guilty of an offense against public justice, and of 
a contempt of court, as his client, and as justly 
liable to summary punishment.” 





DaMAGES — DISTINCTION BETWEEN  LIQUI- 
DATED DAMAGES AND PENALTIES.—The Supreme 
Court of Oregon has just recovered from a severe 
engagement with that peculiarly difficult ques- 
tion as to when a sum specified in a bond or con- 
tract is to be regarded as a penalty or liquidated 
damages. The style of the case is City of Salem 
v. Anson, not yet reported. From the brief of 
Mr. Webster Holmes, attorney for plaintiff, to 
whose kiadness we are indebted for the ad- 
vance copy of the court’s opinion, we are made 
acquainted with the facts of the case. It appears 
that one Franklin R. Anson entered into an 
agreement with the city of Salem, undertaking 
to install within the city an electric light plant 
on or before a certain date. He further agreed 
to pay the city uf Salem five thousand dollars in 
the event that the undertaking was not satisfac- 
torily completed on the date specified. On 
breach of this ageeement, the city of Salem 
brought an action on the bond for the recovery 
of the five thousand dollarsas provided in the 
contract. Thecourt held the amount specified in 
the contract to be a provision for liquidated dam - 
ages and not a penalty. The court relied on the 
rule that where the actual damages in case of a 
breach of the contract must necessafily be -spec- 
ulative, uncertain and incapable of definite ascer - 
tainment, the stipulated sum will be regarded as 
liquidated damages, and may be recovered as 
such without proof of actual damages, unless the 
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language of the contract shows, or the circum- 
stances under which it was made indicate, a con- 
trary intention of the parties, or it so manifestly 
exceeds the actual injury suffered as to be un- 
conscionable. The court said: ‘‘Where the 
damages are uncertain and speculative, the pre- 
sumption ordinarily is that the parties have taken 
that into consideration in making the contract, 
and have agreed upon a definite sum to be paid in 
case ofa breach, in order to put the question 
beyond dispute and controversy, and to 
avoid the difficulty of proving actual dam- 
ages. It would seem, therefore, that even 
if the present case is to be controlled 
entirely by the rules applicable to con- 
troversies between private parties, there is 
reason for holding that the amount stipulated in 
the bond should be regarded as liquidated dam- 
ages, and not as a penalty.’’ The court cites in 
support of its position 53 Cent. L. J. 183, 
which the attorney for plaintiffs set out verbatim 
in a supplemental brief. 

The court, however, puts its decision on a 
further ground, not, in our opinion, to be too 
strongly relied upon. The court said: 

‘“‘But whatever the rule might be as between 
private individuals, this action is not to be deter- 
mined wholly by the principles applicable to 
contracts of that kind. The sum specified in the 
bond is somewhat in the nature of a statutory 
penalty for the non-performance of a duty en- 
joined by law. The ordinance, granting to Anson 
the rightand privilege to use the streets and high- 
ways of the city in the construction and main- 
tenance of his plant, had the force and effect of a 
statute, and by his acceptance of its provisions 
he became bound to comply with its terms as a 
statutory duty. The bond in question was given 
as security for the performance of such duty, and 
the sum specified therein is in the nature of a 
penalty to be imposed as a punishment for dis- 
obeying or disregarding the provisions of the 
ordinance.’’ 

It is of course the general rule that a penalty 
imposed by statute will not be mitigated by the 
courts for the reason that such action would be 
in contravention of the direct expression of the 
legislative will. This rule, however, would be 
applicable, for instance, to a bond given by a 
railroad toa state under the requirements of a 
statute relating to the method or time of its con- 
struction. Clark v. Barnard, 108 U.S. 436. We 
do not think, however, it can be logically ex- 
tended to a muncipal corporation acting in its 
private capacity. Under such circumstances a 
muncipal ordinance is entitled to no higher 
respect than the obligations of private contracts. 








AS TO WHO MAY OFFER AND AC- 
CEPT REWARDS. 


I. Parties Capable of Offering a Reward— 
In General.—As an element of contract an 
offer is a proposal to make a contract. A 
proposal either written by way of a statute,! 
proclamation,” telegram,® postal card,‘ news- 
paper notice,® circular,® poster,’ or oral,’ in 
the nature of a reward for the performance 
of some act or the rendering of certain serv- 
ices, is an offer of a promise for an act, 
and becomes a binding contract as soon as 
any individual performs the act or renders 
the services, assuming that thisis done 
prior to revocation, and that the other nec- 
essary requisites enter therein to constitute 
the same legal. Any person eapable of mak. 
ing a binding contract, whether interested or 
not, may offer a reward, and will be liable 
when the terms of the offer are complied 
with.° 

Public Official, etc.—Where a statute au- 
thorizes the selectmen of a town to offer a 
reward not to exceed a certain amount, and 
they offer a reward in excess of said 
amount," the offer is good for the legal au- 
thorized amount, and in the absence of special 
authority they are personally liable if they 
offer a reward in excess of that authorized 
by statute, even though the offer is signed 
by the selectmen as such." The mayor ofa 
city,!? or a United States marshal,!* who offi- 
cially offered a reward without authority, is 
personally liable for the amount thereof. 
But it has been held that an officer of the 
United States army who offered a reward 
for the apprehension of a deserter .acted as 
agent for the government in his official 
capacity and that he was not personally 


1 Cornelson v. Sun Mutual Life Ins. Co., 7 La. Ann. 
345. 

2 Auditor v. Ballard, 72 Ky. (9 Bush) 572. 

8 Cummings v. Gann, 52 Pa. St. 484. 

4 Swanton v. Ost, 74 Ill. App. 281. 

5 Williams v, Carwardine, 4 Barn. & Adol. 621. 

6 First National Bank of Madison v. Hart, 55 LIl. 62. 

7 Hanson v. Pike, 16 Ind. 140. 

8 Reif v. Paige, 55 Wis. 496; Wilson v. McClure, 50 
Ill. 366. 

921 Am. & Eng. Enc. of Law, p. 389; Furman v. 
Parke, 21 N. J. L. 310. 

10 In re Kelly, 89 Conn. 159. 

11 Brown v. Bradlee, 156 Mass. 28; Lee v. Flem- 
mingsburgh, 7 Dana (Ky.), 29. Contra: Huthsing v. 
Bousquet, 2 McCrary (U. 8S.) 152. 

12 Tinken v. Tallmadge (N. J. 1891), 22 Atl. Rep. 596. 

13 Murray vy. Kennedy, 15 La. Ann. 385, 
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bound ;# and further, that if a government 
agent offers a reasonable reward the govern- 
ment will be bound.'® 

Corporations.—The directors of a private 
corporation may offer a reward for the ap- 
prehension of a criminal who has stolen the 
company’s property.’® A railroad corpora- 
tion has authority, necessarily incident to 
its business and the protection of its prop- 
erty rights, to offer a reward for the arrest 
and conviction of persons interfering with 
said property rights, and this, may be done 
by a superintendent without express author- 
ity ;!7 and 4 bank president’® may bind the 
bank by offering a reward for the arrest of a 
defaulting teller, unless its by-laws prohibit 
him from so doing. A municipal corpora- 
tion exists by virtue of express legislation, 
and while it may undoubtedly contract any 
and all liabilities clearly necessary to enable 
it to carry out the powers conferred upon it, 
yet in the absence of express statutory au- 
thority a city has no power to offer a reward 
for the detection, apprehension or conviction 
of offenders against the criminal law of the 
state, such powers not being included in the 
general authority given to the city council 
to pass ordinances for the preservation of 
peace and good order in the city. The 
contrary doctrine seems to prevail in Michi- 
gan,” Pennsylvania,” and, possibly, Massa- 
chusetts. ‘The authority above noted is 
not included within ‘‘the powers possessed by 
municipal corporations at common law,’’” 
anda clause in a city charter authorizing 
the common council to make ordinances ‘‘to 
protect the city from fire and from the dan- 
ger of same’’ does not authorize such body 
to offer a.reward for the detection and con- 


14 Belknap v. Reinhart, 2 Wend. 375. 

15 Gibbs v. The United States, 14 Ct. of Clms. 544. 

16 Kelsey v. National Bank of Crawford Co., 69 Pa. 
St. 426; American Express Co. vy. Patterson, 78 Ind. 
480; Norwood & B. Co. v. Andrew, 71 Miss. 641. 

17 Central R. & Banking Co. v. Cheatham, 85 Ala. 
292. 

18 Bank of Minneapolis v. Griffin, 168 II]. 314. 

19 Crofut v. City of Danbury, 65 Conn. 294; Patton 
v. Stephens, 77 Ky. 324; City of Winchester vy. Red- 
mond, 93 V.a. 711; Murphy v. City of Jacksonville, 18 
Fla. 318; Hawk v. Marion County, 48 Iowa, 472; Han- 
ger v. City of Des Moines, 52 Iowa, 193; Board of 
Commissioners v. Bradford, 72 Ind. 455. 

20 People v. Village of Holly, 119 Mich. 99. 

21 Borough of York v. Forscht, 23 Pa. St. 391. 

2 Loring v. City of Boston, 7 Met. 488; Mead 
vy. City of Boston, 5 Cush. 404. 

23 Butler v. City of Milwaukee, 15 Wis. 546. 





viction of incendiaries.* When the charter 
requires a two-thirds vote to authorize an 
offer of a reward for the detection and ap- 
prehension of one found guilty of offenses 
against the ordinances of the city, a majority 
vote is insufficient, and an action for the 
recovery of a reward on the strength of such 
vote cannot be maintained against said city ;% 
and when the mayor, as such, offers a reward 
his acts may be ratified by the council, as- 
suming that the council had the power to 
offer the reward.* The inhabitants of a 
town,” a county,”* the county court,” or the 
commissioners of a county,* has nopower to 
offer a reward in the absence of express au- 
thority. 

II. Parties Entitled to Recover a Reward 
—In General.—The offer of a reward may 
be made to a particular individual,*! to a 
class of persons” or to any and all persons,* 
but only those included within its terms can 
claim under it ;* yet if a person not embraced 
within the description as originslly proposed 
is instrumental in accomplishing the purpose, 
for which the reward is offered and his 
services are accepted, he may recover. 
The owner of stolen property who pursues 
and captures the thief is entitled to a reward 
offered by statute to ‘‘whomsoever shall 
pursue and apprehend the thief.”"* If there 
is a contest between informants he who first 
gave the information or complied with the 
terms of the offer is entitled to the reward ;*” 
and if sundry persons separately undertake 
to perform an act for which a reward is 
offered and one without concert with others 
succeeds, he alone is entitled to the reward 


%4 Crofutv. City of Danbury, 65 Conn. 294. 

25 Loveland v. City of Detroit. 41 Mich. 367. 

2% Crawshaw Vv. City of Roxbury, 7 Gray, 374. 

27 Gale v. The Inhabitants of South Berwick, 51 Me. 
174; Abel v. Pembroke, 61 N. H. 357. 

38 County of Crawford v. Spenney, 21 Ill. 288. 

99 Mountain v. Multnomah, 16 Oreg. 279. 

30 Board of Commissioners v. Bradford, 72 Ind. 455. 

81 Gilkey v. Bailey, 2 Harr. (Del.), 359; Franklin y. 
Heiser, 6 Blatchf. (U. 8S.) 426. 

82 Ryer v. Stockwell, 14 Cal. 184. 

3 Butler County v. Leibold, 107 Pa. St. 407; Free- 
man vy. City of Boston, 5 Met. 56. 

& Means v. Hendershott, 24 Iowa, 78. 

35 First National Bank of Madison v. Hart, 55 IIl. 

62, 
% County of Butler v. Leibold, 107 Pa. St. 107. 
87 Lancaster v. Walsh, 4 M. & W. 14; United States 
v. George, 6 Blatch. (U. 8S.) 406; United States y. 
Simons, 7 Fed. Rep. 709; Wilson v. Wallace, 64 Miss. 
18. 
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and alone should sue.** One cannot recover 
a reward made necessary by his own miscon- 
duct ; nor if guilty of fraud, and to dis- 
cover an article voluntarily laid down" by the 
owner, is not the finding of lost property, and 
he who discovers and returns the article is 
not entitled to a reward offered by the owner, 
the property being therein described as lost. 
A state statute offering a reward for the 
arrest of criminals, etc., refer to offenses 
against the state and not against the United 
States.” 

Knowledge of Offer. — There has been 
much discussion as to the necessity of the 
person doing the act or performing the serv- 
ices to have knowledge of the offer prior to 
performance, in order to be entitled to the 
reward. One class of cases hold that, to en- 
title a person to a reward, he must have 
knowledge of the offer prior to rendering the 
service.** In the case of Fitch v. Snedaker, 
the court says: ‘‘To the existence of a con- 
tract there must be mutual assent, or in an- 
other form offer and consent to offer. The 
motive inducing consent may be immaterial, 
but the consent is vital. Without that there 
is no contract. How, then, can there be con- 
sent or assent to that of which the party has 
never heard? The murderer, Fee, had, in 
consequence of information given by plaint- 
iffs, been apprehended and lodged in jail. 
But the plaintiffs did not in giving 
that information manifest any assent to 
the defendant’s offer, nor act in any sense in 
reliance thereon, they did not know of its 
existence. The information was voluntary, 
and in every sense gratuitous. The offer 
could only operate upon plaintiffs after 
they heard of it.’’ On the other hand it has 
been held, that a person performing a service 
for wzich a reward is offered is entitled 
thereto, although he did not know at the 
time of the performance that the reward had 
been offered.** In the case last cited Fra- 


38 Elkhorn Valley Lodge, etc. v. Hudson (Neb. 
1900), 81 N. W. Rep. 859. 

39 Harsaw v. Dor, 38 Me. 45. 

40 Hoffman vy. Barthel mess, 63 Ga. 759. 

“| Kincord v. Eaton, 98 Mass. 139. 

43 Sias v. Hallock, 14 Nev. 332. 

43 Fitch v. Snedaker, 38 N. Y. 248; Howland 
v. Lounds, 51 N. Y. 604; Chicago & Alton R. Co. 
v. Sebring, 16 Ill. App. 181; Esminger v. Horn, 70 III. 
App. 605; Stamper v. Temple. 25 Tenn. 113. 

44 Russell v. Stewart, 44 Vt. 170; Eagle v. Smith, 4 
Heust. (Del.) 298; The Auditor v. Ballard, 72 Ky. 





zer, J., says: ‘‘If the offer was made in good 
faith, why should the defendant inquire 
whether the plaintiff knew that it had been 
made? Would the benefit to him be dimin- 
ished by the discovery that the plaintiff, in- 
stead of acting from mercenary motives, had 
been impelled solely by a desire to prevent 
the larceny from being profitable to the per- 
son who had committed it? Is it not well 
that any one who has an opportunity to pre- 
vent the success of a crime may know that 
by doing so he not only performs a virtuous 
service, but also entitles himself to whatever 
reward has been offered therefor to the pub- 
lic.’’ It has even been held that, to entitle 
the informant to recover, his acts and serv- 
ices must be rendered with a view of obtain- 
ing the reward, even though he had knowl- 
edge of the offer. The contrary was held 
in a leading English case,** where there was 
a special finding that the plajntiff was not 
induced to supply the necessary information 
by the offer of the reward but by other 
motives. The court said, ‘‘The advertise- 
ment amounts to a general promise to give 
the sum of money to any person who shall 
give information which might lead to the 
discovery of the offenders. The plaintiff 
gave that information. Wecannot go into 
the plaintiff’s motive.’’ 

Public Officials, etc.—The rewards of offi- 
cers are established by law in the nature of 
a fixed and adequate compensation for 
services performed, and other private re- 
wards offered either by the government or 
individuals for acts which are required of 
them as public duties by the law of their 
country are against the policy of the law. 
So it is held that a public officer, in the 
absence of a statute or an appropriation 
therefor, cannot recover a reward, if it was 
his official duty to supply the information or 
render the services for which the reward was 
offered.’ He may, however, earn a reward 


(9 Bush) 572; Everman v. Hyman, 3 Ind. App. 459; 
Neville v. Kelly, 104 Eng. Com. Law Rep. 788; Daw- 
kins v. Sappington, 26 Ind. 199. 

4 Hewitt v. Anderson, 56 Cal. 476; Lockhart v. 
Barnard, 14 M. & W. (Eng. Exch.) 674; Chicago & 
Alton R. Co, v. Sebring, 16 IH. App. 181. 

4. Williams v. Carwardine, 4 Barn. & Adol. 621. 

47 Smith v. Whilden, 10 Pa. St. 39; Gilmore v. 
Lewis, 12 Ohio, 281; Warner v. Grace, 14 Minn. 487; 
In re Russell, 51 Conn. 577; Hayden v. Souger, 56 
Ind. 42; Pool v. City of Boston, 59 Mass. 219; St. 
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if he was in under no obligation because of 
his official character to supply said infor- 
mation or render the said services,“ the 
scope of one’s official duty being a question 
for the determination of the court. A per- 
son is not entitled to recover a reward when 
compliance with the offer is due to informa- 
tion received from and upon the advice and 
request of an officer who is prohibited from 
claiming any part of the reward.” An em- 
ployee may recover a reward offered by his 
employer ;” but not if the act of the em- 
ployee indicates that he is desirous of per- 
forming a moral duty which he owes his 
employer ;* nor if it was his duty to perform 
the very service for which he claims a re- 
ward,” and he was reasonably compensated 
therefor. 

Substantial Performance.—The offer of a 
reward being a promise conditional upon 
the rendition of some proposed services, the 
party making it may insert his own terms, 
and no person can become entitled to the 
reward without a performance of all the 
terms contained in the proposal.” It seems 
to be a universal rule that substantial per- 
formance of the proposed services is suffi- 
cient to maintain arecovery ;** and further, if 
the reward is in the nature of a statutory 
enactment it ought to receive an equitable 
construction.™ It lies with the courts to 
construe the statute and determine what 
constitutes a substantial compliance of its 
proposed services. For instance, under a 
statute authorizing a reward for the arrest 
and delivery of one who has killed another 


v. Mo. Pac. R. Co., 42 Mo. App. 56; Ring v. Devin, 
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1898), 76 N. W. Rep. 888. ; 

48 England v. Davidson, 11 Ad. & El. 856; Gregg v. 
Pierce, 53 Barb. 387; Morrell v. Quarles, 35 Ala. 544; 
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49 Dunham v. Inhabitants of Stockbridge, 133 
Mass. 233. 
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51 Burke v. Wells, Fargo Co., 50 Cal. 118. 
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and is fleeing, it is not uecessary that the 
victim should be dead when the arrest of the 
fugitive is made, but it is sufficient if the 
wound is a fatal one,* and one’s right toa 
reward is not affected by the fact that the 
apprehension, for which the reward is offered, 
was prior to the offer, the delivery to the 
proper authorities not being made until 
afterward.” A reward being offered for 
the recovery of stolen property, the person 
who gave information to the police officers 
and pointed out the place which contained 
the property is entitled thereto. The 
vice chancellor writing the opinion said: 
“‘The criterion in those cases ought to 
be this. Who is the person that has ac- 
quired a knowledge of the facts necessary to 
a detection or discovery of the things stolen 
or lost, and has imparted such knowledge 
with the intent and for the purpose of bring- 
ing about a recovery or restoration of the 
property, taking upon himself the risk and 
consequences of a failure if it fails???’ When 
the right to a reward depends on the recov- 
ery of property fraudulently obtained, he is 
entitled thereto who furnishes information 
by which the property is recovered.” One 
who gives information to officers by which 
they are enabled to detect a thief is entitled 
to the reward offered for such detection,” 
and furnishing the means of getting proof is 
equivalent to furnishing evidence.“ If ar- 
rest and conviction are required by the 
terms of the reward the plaintiff is entitled 
to the reward although there is noconviction, 
the conviction having been prevented by a 
dismissal of the indictment at the request of 
the attorney employed to prosecute.” The 
court, in the case last cited, says: ‘‘Although 
a condition precedent, it was a condition not 
to be performed by the parties who made 
the arrest; and if the happening of the event 
upon which their right to the reward de- 
pended was prevented by the company, such 
hindrance is in law equivalent to completion 
of the condition precedent.”’ 
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The conditions of the offer will be deemed 
complied with if there be a verdict of guilty 
although sentence is suspended,” or if the 
judgment is arrested ;* but the fact that an 
appeal is pending from a judgment of con- 
viction will defeat a claim for the reward.® 
An offer of a reward being offered for the 
arrest and conviction of any person who may 
commit a certain crime, a person is entitled 
thereto who gives information to the police 
officers of the city upon which a person is 
arrested for said crime and which has a tend- 
ency to produce ultimate conviction. Judge 
Wiswell, writing the opinion of the court in 
the case last cited, says: ‘‘An offer of a re- 
ward for ‘the arrest and conviction’ of an 
offender cannot be taken literally. The 
person who, by reason of the offer is induced 
to make an investigation, and finally obtains 
possession of sufficient fact to authorize the 
arrest of an offender and his subsequent 
conviction, for the crime referred to in the 
offer, certainly cannot himself convict the 
offender. The service contemplated by a 
person making such an offer, and which the 
proposal should be construed as meaning, 
must be the obtaining and giving to some 
proper person interested sufficient informa- 
tion, in relation to the perpetrator of the 
crime and his whereabouts, as to authorize 
and secure the arrest of the offender and 
subsequently to procure his conviction by a 
court of competent jurisdiction.’’ And a 
person who procures the arrest of a party for 
whom a reward is offered is entitled thereto, 
notwithstanding the formal arrest is made 
by an officer upon his information ;” he being 
entitled to the assistance of the proper 
officers of the county. On the other hand 
it is held that one giving information which 
led to his arrest cannot recover,” even 
though he accompanied the sheriff to make 
the arrest.” When offer is for the delivery 
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of a fugitive to a designated officer at a cer- 
tain place, the reward cannot be earned by 
the delivery to another officer at said place.” 
One who pursues and arrests a thief who 
had stolen a mule is not thereby entitled to 
the reward allowed by statute for the pursuit 
and arrest of a horse thief ;” nor is one en- 
titled to a reward offered by statute for the 
arrest and conviction of a person who may 
have been concerned in the perpetration of 
a specific crime, if said person be convicted 
of a crime entirely different. Soheld where 
the statute specified ‘‘setting fire to any 
building,’’ and,the trial resulted in convic- 
tion of attempted arson.” The contrary 
has been held in a case which arosein Canada, 
where the defendant offered a reward to any 
one securing the conviction of the person 
who broke into his shop and stole goods and 
he was convicted of larceny.“ A reward 
offered for the detection and conviction of 
any person who might be guilty of feloniously 
setting fire to any building is not earned by 
one who causes the detection and conviction 
of a person for wilfully and maliciously set- 
ting fire to a building.” 

Distribution and Proportionment.—W here 
several parties are instrumental in supplying 
the information or doing the acts for which 
a reward is offered, it is a case for an equi- 
table distribution thereof among the different 
claimants ;* but all of the parties who assisted 
in performing the services must join in a 
suit for the reward,” and when a reward is 
claimed >y different persons the fact that 
one of them sues for and recovers the amount 
does not affect the right of another to sue 
for the same, and he may recover if he is 
clearly entitled thereto.”* Where a compen- 
sation is offered in general terms, for the 
finding and restoring lost or stolen property, 
a finder of a part is entitled to a pro rata 
proportion of the reward offered.” In the 

71 Clanton v. Young (S. Car.), 11 Rob. 548. Contra: 
Storm v. Dysert, 20 Kan. 123. 
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case of Symmes v. Frazier the court said: 
‘Any other construction would be extremely 
mischievous in its effects, and would in most 
cases tend to convert an honest finder of 
lost or stolen property into a fraudulent 
concealer of it. It is, therefore, for the 
interest of the loser, and certainly tends to 
secure the integrity of the finder, that when- 
ever any proportion of the property is found 
and actually restored, under circumstances 
which leave no doubt of the faithfulness and 
integrity of the finder, this latter should have 
such part of the reward which may have been 
offered as will be proportionate tothe prop- 
erty so restored.’’ It has been held, how- 
ever, that an offer of reward, made for the 
capture of two persons, does not entitle the 
captor of one to recover pro tanto. In de- 
ciding this case the court said: ‘*Thisis an 
entire proposition which when acted upon 
by any person would constitute a contract 
single in its nature, and not subject to ap- 
portionment.’’ When a reward was offered 
for the apprehension of a certain forger and 
the recovery of the moneys, both the appre- 
hension of the forger and the recovery of 
the moneys were held to be conditions prec- 
edent to the payment of the reward ;*' and 
a reward offered for the arrest and conviction 
of an offender is not apportionable, and to 
enable one to recover he must show that he 
is entitled to it as well for the detection as 
for the conviction of the offender.” 

Agency.—One may perform the service or 
do the act for which the reward is offered, 
as an agent or servant of a third party,® 
and in such case the third party is entitled 
to recover the reward. The principle is well 
illustrated in the case of Pruitt v. Miller, 
where M arrested a fugutive and while on 
the way to deliver him to the sheriff he 
escaped, and afterward at the request of and 
upon information furnished by M, P prom- 
ised to and did recapture him and unbe- 
known to M delivered him to the sheriff. It 
was held that M was entitled to the reward, 
y. Wilson, 5 La. 397; Symmes v. Frazier, 6 Mass. 
344, 
. Blain v. Pacific Express Co., 69 Tex. 74. 

8i Jones v. The Pheenix Bank, 8 N. Y. 228. See 
Furman v. Parke, 21 N.J. L. 810. 

82 Van Horn v. Ricks Water Co , 115 Cal. 448; Pool 
v. City of Boston, 59 Mass. 219. " 

83 Montgomery Co. v. Robinson, 85 Ill. 174; Pruitt 
Miller, 3 Ind. 16; Grady_v. Crook, 2 Abb. N. Cas.) 53 
53. 





as P was acting as the servantof M. Itis— 
otherwise if the recapture is made on the 
party’s own account independent of the re- 
quest of, or information furnished by an- 
other, and in the absence of any promise ;™ 
and one who has recovered a reward through 
information furnished by a third party, or 
with his aid, is not liable to an action by said 
party to recover any part of the reward, if 
it was his intention to act on said informa- 
tion for his own benefit.™ 

St. Paul, Minn. Ernest T. Dixon. 

84 Wilson v. Wallace, 64 Miss. 13. 
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ELECTIONS — POWER OF LEGISLATURE TO 
PREVENT THE WRITING OF NAMES ON 
BALLOT. 


CHAMBERLIN v. WOOD. 





Supreme Court of South Dakota, November 20, 1901. 

1. Const. art. 6,§ 19, provides that elections shall 
be free and equal, and no power, civil or military, 
shall at any time interfere to prevent the free exer- 
cise of the right of suffrage. Article 7,§1, provides 
what shall constitute the qualifications of an elector, 
and declares that one possessing these qualifications 
shall be deemed a qualified elector at such election, 
The constitution makes no further provision as to the 
exercise of the right of suffrage. Held, that the 
legislature was not inhibited by the constitution from 
passing an election law requiring the names of all 
candidates to be certified by law, and printed on an 
official ballot, thus, in effect, denying to electors the 
right of writing on the official ballot the name of a 
candidate whose name has not been properly certi- 
fied. 


Corson, J.: This is an appeal from an order 
sustaining a demurrer to plaintiff’s complaint. 
The appeal has been dismissed as to the defend- 
ants George D. Wood and F. C. Hedger, leaving 
the defendant E. H. Alley the only respondent. 
The action was brought by the plaintiff to re- 
cover of the defendants damages for unlaw- 
fully depriving him of the office of county com- 
missioner of Brown county. 

It appears from the complaint that no certifi- 
eate of nomination of the plaintiff for office of 
county commissioner was filed in the office of the 
auditor within the time prescribed by law, and - 
that the method of voting for said plaintiff as 
county commissioner was by writing his name 
upon the official ballots used at said election, and 
by making a cross at the left of his name upon 
the said ballots. While the trial court has not 
stated the grounds upon which the demurrer was 
sustained, it seems to be assumed by the appellant, 
and we may presume that it was made upon the 
ground that as no certificate of the nomination 
of the appellant was filed in the office of the 
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county auditor 20 days before the election, and, 
as his name was not printed on the official ballot, 
he was not legally a candidate, and that the votes 
cast for him by writing the description of the 
office, his name thereunder, and a cross at the 
left thereof, was not a compliance with the stat- 
ute, and he was not, therefore, legally elected to 
the office. 

An important question is therefore presented 
for the determination of this court, namely, cana 
person be voted for and elected to an office under 
the laws of this state, who has not filed a certifi- 
eate of his nomination in the proper office within 
the time prescribed by law, and whose name is 
not printed as a candidate upor the official bal- 
lots? Under what is known as the ‘Australian 
Ballot Law,”’ enacted by the legislature of this 
state, and in force at the time of the election set 
out in the complaint, itis provided that an official 
ballot shall be printed at the expense of the 
county, upon which the names of all candidates 
for office, who have properly filed certificates of 
nomination, shall be printed, and the elector is 
authorized to indicate his choice for such candi- 
date as he may desire to vote for by making a 
cross atthe head of the party ticket or at the 
left of the name of the candidate for whom he 
desires to vote. No provision is made in the 
law, as it stoodin 1895, for writing the name of 
any person upon the ballot. This court has held 
ina number of cases, beginning with Vallier v. 
Brakke, 7 5. Dak. 343, 64 N. W. Rep. 180, that the 
writing of a name upon the official ballot in- 
validated the same. In Parmley v. Healey, 7S. 
Dak. 401, 64 N. W. Rep. 186, this court, speaking 
by Mr. Justice Fuller, says, ‘‘And, moreover, 
the writing of a name upon a ticket identifies 
the voter, and invalidates the entire ballot, and 
subjects the one who places it there to a criminal 
prosecution.”’ 

The appellant contends, however, that under 
the constitution of this state an elector has the 
right at any election to vote for any person for 
an office he may desire, and that the act of the 
legislature, if itis to be so coustrued as to de- 
prive the elector of the right to write the name 
of the candidate for whom he desires to vote upon 
the official ballot, is unconstitutional. The right 
of suffrage is not a natural or civil right, but a 
privilege conferred upon the person by the con- 


stitution and laws of the state. Judge Cooley, in ° 


tis work on Constitutional Limitations, says: 
‘¢Participation in the elective francise is a priv- 
ilege, rather than a right, and it is granted or 
denied upon grounds of general policy.’’ Cooley, 
Const. Lim. (6th Ed.) 752. In Peoplev. Barber, 
48 Hun. 198, the Supreme Court of New York 
says: ‘The elective suffrage is not a natural 
right of the citizen. Itisa franchise dependent 
upon the law by which it must be conferred to 
permit its exercise. * * * It is a political right, 
to be given or withheld at the pleasure of the 
fawmaking power of the sovereignty.’’ 10 Am. 
& Eng. Enc. Law (2d Ed.), 568. The question, 





therefore, as to what right an elector has in this 
state, must be determined by an examination of its 
constitution and laws. It is scarcely necessary to 
repeat what has been frequently said by this 
court, that, presumptively, the law enacted by 
the legislature is valid, and it must be so. held 
unless itis clearly in conflict with or repugnant 
to some express provision of the constitution, or 
the legislation has been expressly inhibited by 
the constitution from enacting the same. 

With these preliminary observations, we will 
examine the provisions of the constitution of this 
state that bear upon the question of the right of 
suffrage. Section 19, art. 6, of the constitution, 
provides, ‘“‘Elections shall be free and equal, and 
no power, civil or military, shall at any time in- 
terfere te prevent the free exercise of the right of 
suffrage.’ Under these provisions the elector 
cannot legally be physically restrained, in the 
exercise of his right by either civil or military 
authority; nor can there be inequality, and every 
voter shall have the same right as every other 
voter. Certainly, under the laws we are consid- 
ering, all electors are vested with the same 
rights, namely, the rights of appearing at an 
election and voting in the manner prescribed by 
law. Section 1, art. 7, provides what shall con- 
stitute the qualifications of an elector, and one 
possessing these qualifications it is declared 
‘shall be deemed a qualified elector at such elec- 
tion.*’ It will be noticed that in neither of these 
sections is it provided when, how, where, or un- 
der what conditions the elector shall exercise the 
right of suffrage. The framers of the constitu- 
tion seem to have designedly left the right of 
suffrage at this point to be regulated and gov- 
erned by such laws asthe legislature might deem 
proper to enact. The constitutional convention 
and the legislature are equally the representatives 
ofthe people, and the written constitution marks 
only the degree of restraint which, to promote 
stable government, the people impose upon them- 
selves; but whatever the people have not, by 
their constitution, restrained themselves from 
doing, they, through their representatives in the 
legislature, may do. The legislature, just as 
completely as a constitutional convention, rep- 
resents the will of the people in all matters left 
open by the constitution. Com. v. Reeder, 171 
Pa. 505, 33 Atl. Rep. 67, 33 L. R. A. 141. Unless, 
therefore, the legislature is inhibited from enact- 
ing the law we are considering, it is as much the 
will of the people as though expressed in the 
constitution. Let us ask, therefore, what pro- 
vision is there in the constitution inhibiting the 
lawmaking power from providing when, how, 
and under what regulations and conditions the 
elector may exercise the right of suffrage? The 
constitution has not, as we have seen, prescribed 
any conditions or rules governing the exercise of 
the right; nor has it inhibited the legislature 
from prescribing such rules, regulations, and 
conditions as it might deem proper and for the 
public interests. The lawmaking power has 
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taken the elector at the point where theconstitu- 
tion has left him, and has provided when, in 
what manner, and under what restrictions he 
may exercise the right of suffrage, and in so do- 
ing has provided: First, that he must exercise 
that right by using an official ballot; second, 
that he must designate in the manner specified 
his choice of candidates whose names are upon 
the official ballot, and whose names can only be 
placed there by a compliance with the law; 
third, it has, in effeet, denied to the elector the 
right to write the name of a candidate for whom 
he desires to vote upon the official ballot, or 
otherwise deface the same, by declaring that ‘‘no 
elector shall place any mark upon his ballot by 
which it may afterwards be identified as the one 
voted by him.’’ The law, in form, applies equally 
to all electors without discrimination, and one 
elector therefore possesses allof the rights, and 
no more, of every otherelector. The legislature, 
therefore, having in effect limited the right of 
the elector to voting for candidates whose names 
are printed on the official ballots, he can only 
exercise the right in the manner prescribed. But 
the elector is not thereby necessarily deprived of 
the right of suffrage, as he has the same right 
as any other elector to secure the printing of the 
name of his candidate upon the official ballot in 
the manner prescribed by law, namely, by nomi- 
nation of some political party, or by securing the 
signatures of 20 electors, in the case of county 
office, to a certificate. This may occasion the 
elector some inconvenience and labor, but these 
constitute no objection to the law. In fact, the 
law requires many acts to be done by the 
elector not required under former laws, but 
these requirements have been generally held to 
be constitntional. We see no reason why thelaw 
as laid down by the courts in regard to those 
requirements should not be applicable to this 
case. 

The Supreme Court of Pennsylvania, in Com. v. 
feeder, supra, has recently decided an important 
constitutional question very much in point in the 
case at bar. A law was enacted by the legisla- 
ture of that state for the election of seven judges 
of the superior court, which provided that no 
electors should be permitted to vote for any 
number exceeding six of the judges to be so 
elected. It was contended by certain electors 
that this act was unconstitutional in that it 
deprived the electors of the right given them by 
the constitution to vote for the entire seven 
judges. But the court held against this conten- 
tion, and that the law was constitutional. The 
court in a very able opinion discussed the con- 
stitutional question at length, and in the course 
of the opinion, in speaking of the will of the 
people as expressed in the act of the legislature, 
says: ‘*We peruse the expression of their will in 
the statute, then examine the constitution, and 
ascertain if this instrument says ‘Thou shalt not,> 
and, if we find no inhibition, then the statute is 
the law simply because it is the will of the peo- 





ple, and not because it is wise or unwise.” In 
speaking of one possessed of all the qualifications 
of an elector, the court says: ‘“‘Then he is an 
elector, and entitled to vote as the law may pre- 
scribe. Being an elector, and therefore entitled 
to vote at all elections, the constitution of 1874, 
as well as those which preceded, goes a step 
further, and in section 5, art. 1, declares, ‘All 
elections shall be free and equal;’ that is, the 
voter shall not be physically restrained in the 
exercise of his right by either civil or military 
authority. Nor shall there be inequality. Every 
voter shall have the same right as every other 
voter.”? And thecourt, further on in the opinion, 
says: ‘‘Can they [constitutional provisions], by 
any reasonable interpretation, include an absolute 
right to vote for every candidate of the group of 
candidates for the same office? * * * The 
question now is as tc the interpretation to be put 
upon the language specifying the qualifications 
of the voter who has by law a right to vote at 
the election for the candidates for this office. 
No sound reason has been urged in the argu- 
ment why we should enlarge the scope of the 
words ‘shall be entitled to vote at all elections’ 
by practically adding, ‘also for every candidate 
ofa group of candidates for the same office.’ 
The constitution does not say and has never been 
interpreted to so mean.*’ It will be seen ‘that 
the court in this case goes much further than we 
are required to go in the case at the bar. There 
the elector was limited by the law to voting for 
six candidates out of the seven, and it was con- 
ceded that, if limited to six, he might be limited 
to aless number; and the court sustained the act 
of the legislature for the reason that it was not 
inhibited by the constitution from enacting the 
same. In the case at bar, as we have seen, no 
elector is deprived of his right to vote for the 
candidate of his choice, but, in order to exercise 
the right, he must see that the name of his can- 
didate is upon the official ballot. We do not feel 
called upon to give the constitution of this state 
a forced or strained construction in order to de- 
feata law so beneficial to the people of this 
state, and so well calculatei to prevent fraud, 
bribery, and corruption at our elections. To 
construe the constitution as giving the right to 
the elector to write upon the official ballot the . 
name of any candidate, and to deny to the legis- 
lature the right to prescribe upon what condi- 
tions the elector may exercise the right of suf- 
frage, would, in effect, destroy the more im- 
portant features of our election law in securing 
the purity of elections and preventing the fraud, 
bribery, and corruption at elections existing 
under the former system; for, if the elector 
may write the name of a candidate upon the offi- 
cial ballot, this necessarily would constitute a 
‘‘distinguishing mark,”’ and eliminate from our 
system the secrecy intended, and thereby enable 
bribery at elections to be carried on with safety. 
A candidate desiring to purchase a number of 
votes could easily arrange with the voters, as 
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proof that they had complied with the contract 
on their part, to write on the official ballot the 
name of John Jones, or any other person agreed 
upon for the purpose, for some minor office. 
An examination of the ballots would at once 
show whether or not the voters had carried out 
their contract. Again, one of the most impor- 
tant features of the election law is the one requir- 
ing the names of all candidates to be certified as 
required by law, and printed upon the official 
ballot, thus enabling the public to investigate 
the moral character and qualifications of the 
candidate for the office to which he aspires, and 
enable the voters to use such efforts as may be 
necessary to defeat a dishonest or incompetent 
candidate. Upon a careful consideration of the 
question, we are clearly of the opinion that the 
constitution has not inhibited the legislature 
from requiring the names of all candidates for 
office in this state to be printed upon the official 
ballot, and, in effect, denying to electors the 
right of writing upon the official ballot the name 
of any candidate. 

The right claimed is, for all practical purposes, 
a mere theoretical or abstract right. This is 
apparent from the fact that, though the election 
law of this state has been in effect for more than 
10 years, this is the first case, so far as the re- 
cords of this court disclose, in which the right 
has been claimed; andin this case it appears 
from the record that the plaintiff had obtained 
the proper certificate, but through some inad- 
vertence it was filed with the auditor one day too 
late, hence his name was omitted as a candidate 
from the official ballot. We have not overlooked 
the cases of Sanner v. Patton (Ill. Sup.), 40 N. E. 
Rep. 290; People v. Shaw (N. Y. App.), 31 N. E. 
Rep. 512, 16 L. R. A. 606; Bowers v. Smith 
(Mo. Sup.), 178. {W. Rep. 761; State v. Dillon 
(Fla.), 14 South. Rep. 383, 22 L. R. A. 124—cited 
by counsel for appellant in support of his con- 
tention. Butin neither of these cases, except 
the one cited from Florida, was the constitutional 
question we have been considering involved, and 
the only question before the court in each of 
those cases was whether or not the law under 
consideration authorized the writing of the 
name of the candidate upon the official ballot. 
The comments of the judges, therefore, upon 
the constitutionality of the law, were dicta, sim- 
ply, and not binding upon the court in which the 
decisions were rendered, and are entitled to very 
little weight in this court. In the Florida case 
the Supreme Court of Florida seems to have held 
that part of the law we are considering uncon- 
stitutional, but the decision of that question does 
not appear to have been required in that case. 

The order of the circuit court, appealed from, 
is affirmed. 


Nore.—Constitutionalitu of Act Restricting the 
Right to Vote to Candidates on Official Ballot.—The 
Australian Ballot System has given occasion for much 
litigation. Many attempts have been made to at- 
tack it on the ground of unconstitutionality, but gen- 





erally without success. This system originated in 
Australia in 1857, and its essential features were a 
printed ballot to be furnished by the state and pri- 
vate polling booths and other provisions for secrecy 
as to voting. The object was to prevent bribery and 
coercion by preventing the bribe giver and political 
bully from ascertaining whether their foul practices 
have resulted successfully or otherwise, and thus de- 
stroying all interest in committing the offense. 

But the constitutional rights of the individual can- 
not be suffered to be curtailed or disregarded, even 
in an effort to attain the laudable object which this 
system has set beforeit. One of these hitherto un- 
questioned rights of the voter is to vote for whom he 
pleases. Of course, reasonable provisions requiring 
legal nominations to be made by political parties of 
a certain size, or a certain number of voters, or 
within a certain time do notinfringe any of the con- 
stitutional guaranties of the voter. Chateau v. 
Jacob, 88 Mich. 170; State v. Dillon, 82 Fla. 545; Peo- 
ple v. Wappingers Falls, 144. N. Y. 616; Bowers v. 
Smith, 111 Mo. 45; Ransom v. Black, 54 N. J. L. 446; 
Miner v. Olin, 159 Mass. 487; Price v. Lush, 10 
Mont. 61; De Walt v. Bartley, 146 Pa. St. 529, 28 Am. 
St. Rep. 814. Inthis last case, however, the court 
makes a statement which very considerably weakens 
the inference which the court inthe principal case 
draws from the case of Commonwealth v. Reeder, 171 
Pa. St. 505. Thecourt says: ‘‘If an official ballot is 
to be used, nominations must be regulated in some 
way, otherwise the scheme would be impracticable, 
and the official ballot became the size of a blanket. 
While so regulating it, the act carefully preserves 
the right of every citizen to vote for any candidate 
whose name is not on the official ballot.”’ It seems, 
indeed, strange that the court in the principal case 
should have found it necessary to deny this well-es- 
tablished rule safe-guarding the voter’s independ- 
ent choice as to candidates. Onthis point also, the 
clear statement of Justice Fuller,in his vigorous dis 
senting opinion injthe principal case, cannot be im- 
proved: ‘Until all men are viewed in exactly the 
same light, andthe preference of one becomes the 
preference of all, it will be neither plausible nor 
reasonable tosay that the right of suffrage can be 
freely, equally and independently exercised under a 
statute which merely gives to qualified electors an 
option to vote for persons whose names are printed 
on the official ballot or not vote at all; and such is 
not, and under our system of government, can never 
be the law. It is manifestly absurd to hold that the 
elector who is thus deprived of his privilege of 
choosing a public servant stands on equal footing 
with those who find upon the official ballot the name 
of every candidate for whom they choose to vote. It 
is the constitutional prerogative of every qualified 
elector, who has complied with all preliminary statu- 
tory regulations as to registration, etc., to vote fcr 
whomsoever he may choose; and statutes which de- 
prive him of such right have been, so far as my re- 
search exteads, invariably beld for naught in every 
jurisdiction with the exception of this.”” The “re- 
search” of Justice Fuller seems to have been unusu- 
ally thorough, as he cites to the paragraph just 
quoted practically all the authorities on this impor- 
tant rule of law. Maynard v. Board of Canvassers, 
84 Mich. 228; Monroe v. Collins, 17 Ohio St. 665; 
Eaton v. Brown, 96 Cal. 371, 17 L. R. A. 697; State v. 
Dillon, 32 Fla. 545; Sanner v. Patton, 155 Ill. 553; 
Bowers v. Smith, 111 Mo. 45. 

In Sanner Vv. Patton, 155 Ill. 553, 49 N. E. Rep. 290, 
it was contended in support of the judgment ap- 
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pealed from, that the name of a person for whom the 
voter desires to cast a ballot could not be written 
upon the official ballot. The court held that votes 
cast for a person not nominated for office in any of 
the ways provided by statute, but whose name, not 
being printed upon the official ballot, was written by 
each voter ina blank space upon the same and marked 
with across, are legal votes; and that the mere addi- 
tion of the names of one or more candidates to a bal- 
lot by the voter does not destroy the official inuorse- 
ment onthe ballot or render the same illegal. The 
court further held that the constitution guarantied 
to every male citizen having the proper qualifica- 
tions, the right to vote, and in doing so, to exercise 
his own choice, and that the legislature possesses no 
power to either directly or indirectly restrict that 
right, except in the case of those convicted of in- 
famous crimes. In Bowers v. Smith, 111 Mo. 46, it 
was held that under the Missouri law an elector may 
vote for candidates whose names do not appear upon 
the official printed ballots, by adding their names 
upon the ballots in the proper places. In State v. 
Dillon, 32 Fla. 545, 14 South. Rep. 383, the court said: 
“There is no doubt in cur minds about the right of 
the legislature to prescribe an official ballot. But 
the leyislature cannot, in our judgment, restrict an 
elector to voting for some one of the candidates 
whose names have been printed upon the official 
ballot. He must be left free to vote for whom he 
pleases, and the constitution has guarantied to him 
this right. If the legislature can restrict the voter 
to some candidate whose name is printed on the 
official ballot, then it may prescribe such regulations 
for getting the names of candidates on the ballot as 
will completely destroy the liberty of choice.”” We 
believe these cases fairly show the glaring incorrect- 
ness of the court’s position in the principal case. 





JETSAM AND FLOTSAM. 


PROFESSIONAL SECRECY BETWEEN PHYSICIAN AND 
< PATIENT. 

Professional secrecy of any kind never received its 
deserved recognition at common law. Communica- 
tions made bya client to his counsel were practically 
the only professional communications protected. 
Confidential communications made by patient to 
physician receive no protection whatsoever, either in 
England or in this country. Balton v. Gorporation 
of Liverpool, 3 Sm. 467; Duchess of Kingston’s Case, 
20 Huw. St. Fr. 643; Baker v. Railroad Co., L. R. 3 
C. p. 91. 

The tule Stated.—But the embarrassments and 
vexations arising from leaving such communications 
unshielded soon became manifest, and the legisla- 
tures of the various states undertook to remedy it. 
Accordingly, they passed acts prohibiting physicians 
from disclosing any information acquired by them 
while attending patients in a professional capacity. 
This is now established law, and extends to facts 
necessary to enable the physician to prescribe, and 
which are communicated to him for the purpose of 
enabling him to perform his professional duty. It 
also extends to information acquired by the physi- 
cian through his own observation or examination. 
The information, however, must always be acquired 
while attending professionally. Eddington v. tna 
Life Insurance Co., 77 N. Y. 571. 

This rule of privileged communication is very 
strict, so much so that even the death of the patient 





does not render in infringible. A forcible statement 
of that part of the rule is that of Judge Earl in the 
case of Westover v. Atna Life Insurance Co., 99 N. 
Y. 59. Speaking for the court, the judge said: ‘The 
purpose of the law would be thwarted, and the pol- 
icy intended to be promoted thereby would be de- 
feated, if death removed the seal of secrecy from the 
communications and disclosures which a patient 
should make to his physician.” , 

In this case it was also held that even an executor 
or administrator cannot waive the privilege and thus 
break the seal. Judge Earl expresses himself in the 
following language: ‘‘An executor or administrator 
does not represent the deceased for the purpose of 
making such a waiver. He represents him simply in 
reference to rights of property, and not in reference 
to those rights which pertain to the person and char- 
acter of the testator.” 

But this is not soin all the states. In Indiana and 
Michigan any personal representative of the deceased 
is permitted to waive the privilege. Morris v. Mor- 
ris, 119 Ind. 341; Fraser v. Jennison, 42 Mich. 206. 
Again, in Missouri, in the case of, Thompson v. Ish, 
99 Mo. 160, it was held ‘‘that when the dispute is be- 
tween the devisee and heirs at law, all claiming un- 
der the deceased, either the devisee or heirs may call 
the attending physician as a witness.”’ 

As to its Limitation.—In some states the protec- 
tion of professional secrecy is limited to civil actions, 
as in California, for instance, see Cal. Code Civil 
Proc. par. 181, subd. 4. On the other hand, in New 
York, there are some decisions holding that the stat- 
ute extends to criminal actions. People v. Murphy, 
101 N. Y. 126; People v. Brower, 53 Hun, 217. Again 
in anumber of states the question is wholly unde- 
termined. Some decisions hold that the statutes 
protecting professional secrecy extend to criminal 
actions, while others hold that they are only intended 
to protect matters civil. It istherefore quite difficult 
to state just how far the statutes actually do extend. 
This much, however, is certain, that professional 
communications are not privileged when they have 
an unlawful purpose, such as the commission of 
crime. Van Alstine, 57 Mich. 69. 

As to its Waiver.—This privilege of professional 
secrecy is wholly for the benefit of the patient. 
Hence, the patient may waive the privilege. Nay, he 
may even constrain the physician to testify every- 
thing that he communicated to him in a professional 
way. 

Where there are two physicians, the patient does 
not, by calling one of his physicians as a witness, 
waive his privilege to object to the testimony of the 
other. 

Where the patient desires to claim the privilege 
and objects to the admission of the incompetent tes. 
timony, he should do so_when it is offered at the trial. 
His neglect to object may operate as a waiver. Hoyt 
v. Hoyt, 112 N. Y. 493. 

Whether aprivilege once waived can be maintained 
at the second proceeding of the same case has been 
questioned. It might safely be stated, however, that 
at the present time the weight of authority is on the 
affirmative. See Grattan v. Insurance Co., 92 N. Y. 
274; McConnel vy. City of Osage, 45 N. W. Rep. 550; 
and Briesenmeister v. Knights of Pythias, 81 Mich. 
525. Inthis last case Champlin, C.J., speaking for 
the court, said: ‘The privilege conferred is that the 
physician shal] not disclose or testify to those mat- 
ters which the statute inhibits without the consent 
of the party to whom the privilege is extended, and 
this objection may be interposed whenever and as 
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often as the parties’ rights may be affected by 
proffered testimony, ifthe objection be timely made.” 

As to the rights of waiver by the executor, we have 
already incidentally remarked. It now remains to 
consider as to when the right of professional secrecy 
is enforceable. 

As to When it is Enforceable.—Privileged com- 
munications are only protected where the relation of 
patient and physician exists; nor is this sufficient. 
The physician to whom the communication is made 
must be one legally authorized to practice. As a 
general rule, the relation of physician and patient is 
established irrespective as to who called the physi- 
cian—patient himself, stranger, or other physician. 
So, too, if the attending physician calls in a profes- 
sional colleague fur consultation, the relation of pa- 
tient and physician is at once created between the 
patient and that consulting physician. And in the 
case of Atna Life Insurance Co. v. Deming, 123 Ind. 
384, it was held that the partner of a physician is not 
competent to testify as to what he learns of the con- 
dition of a patient when the latter is at the offices of 
the firm for treatment by the witness’ partner. 

Conclusion.—T hese are practically all the essential 
rules of law governing the subject of professional 
secrecy, as applied between patient and physician. 
One word more, however, might be pertinently in- 
serted in conclusion: In addition to having the 
above outlined legal principles in mind, the physi- 
cian should also consult his conscience. Adhering to 
the dictates of the law, and that of his conscience, he 
shall experience no difficulty in finding the path of 





HUMORS OF THE LAW. 





THE RESOURCEFUL SUITOR. 


Another young man might have given up in despair 
when he learned that the parents of the girl who had 
promised to be his wife had other plans for her, but 
this young man was resourceful and determined. He 
went to see a lawyer. 

“Sir,” he said to the lawyer, ‘‘I ask pardon for tak- 
ing up the time of a man of your prominence witha 
matter that must seem trifling to you, but it is of 
vital importance to me, and you are the only man I 
knowin whose judgment I have absolute confidence.” 

‘““My dear young man,” replied the great lawyer, 
affably, ‘Iam flattered by the trust you repose in 
me. Furthermore, it is not as if we were strangers. 
You have been a guest at my house, I believe.”’ 

“T have,” returned the young man; “otherwise I 
would not venture to call on you in this emergency. 
The factis, sir, I have been deprived ofa valuable 
piece of property, and I seek advice as to the best 
methods of recovering it.”’ 

‘*Let us have all the facts,” said the lawyer, setting 
back in hischair. ‘‘This property was in your pos- 
session at one time, I suppose?”’ 

**Absolutely and unequivocally, sir,” answered the 
young man. 

“Actual and not merely theoretical possession?” 
suggested the lawyer inquiringly. 

‘“*‘Less than a week ago, sir,’? asserted the young 
man earnestly, ‘‘I held it in my arms.” 

‘In your arms,” repeated the lawyer. “I infer 
from this that it is personal property.” 

‘Decidedly personal,” said the young man. 

“There was no protest, no question as to your own- 
ership at the time?” 





“None whatever. While I held it, everyone was 
perfectly satisfied, so far as I could judge.” 

“Did you hold it under a bill of sale or by right of 
contract?’’ 

“It was mine under a contract, sir.” 

“Properly executed?” 

“No detail was neglected. I personally placed the 
seal where it belonged—not once, but twenty times 
in less than that number of minutes.”’ 

“Entirely unnecessary,” commented the lawyer. 
“Once was enough.” 

“Possibly,” admitted the young man, “butI en- 
joyed it, you know.” 

“That’s queer,” said the lawyer. ‘However, it is 
quite immaterial. The point is that you claim title 
to the property and it is not now in your hands.” 

“Arms,” cerrected the young man. 

“IT did not mean to be interpreted literally,” ex- 
plained the lawyer. ‘‘Do you know what the present 
possessor intends to do with the property?”’ 

“Ido. The intention is to dispose of it elsewhere 
—to some foreigner of wealth and title who has ad- 
mired it, I think.’”’ 

“Well,” the lawyer said thoughtfully, “in that 
case prompt action would seem to be necessary, and 
if your title is good and you once had actual posses- 
sion Ido not see why you should not get out a writ 
of replevin and secure it that way.” 

‘*Will you attend tothe matter for me?” 

‘‘As a matter of friendship, yes. Such apparently 
trivial things are hardly in my line, but in this in- 
stance [shall be pleased to help you. Kindly give 
me a description of the property.”’ 

“Fair; blue eyes; light, curly hair; teeth that—” 

“Is all this fuss about a pet dog?” indignantly in- 
terrupted the lawyer. 

“Sir!” replied the young man haughtily, “I was 
about to give you a description of your daughter. Do 
you wish to take the case or shall I apply to some one 
else?”? 

“TIl take the case,’ answered the lawyer after a 
moment of reflection, “but I’ll not go into court with 
it. As your legal representative I will interview the 
girl’s mother and see if we cannot effect a satisfac- 
tory settlement without legal proceedings. Per- 
sonaily, I may say that I should regret tosee such 
masterful ingenuity as you possess lost to our 
family.””—Elliott Flower in January Lippincott. 


Workingman’s Wife (in 1910): 
Danny?” 

Her Husband (desperately): ‘Well, I’ve been 
fired by J. P. Morgan, and there’s nobody else in the 
world to work for?” 


‘*What happened, 


A Vermont lawyer sent to a client a bill containing 
the following item: ‘For waking up in the night to 
think over your case, 50 cents.” 


“Yes,” the witness declared, ‘I could give further 
evidence against the prisoner, but as Kipling says, 
‘That’s another—’ ” 

“Never mind what Kip Ling says,” interrupted 
the magistrate, ‘‘the Chinee can testify fur himself 
when his turn comes.” 


Jones (just introduced)—“I suppose you don’t 
remember me, but I was once a witness against your 
side in a certain trial, and I remember that you cross- 
examined me with the greatest courtesy.” 

The Lawyer—‘“‘Is that so? Perbaps your testimony 
was not material!” 
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1. ACKNOWLEDGMENT — Requisites as to Married 
Women.—Where evidence shows the acknowledg- 
ment ofa deed by a married woman was freely and 
voluntarily made, it is legally sufficient.—Benedict v. 
Jones, N. Car., 408. E. Rep. 221. 

2. ADJOINING LANDOWNERS—Erection of Barriers.— 
A lot owner held not entitled to erect a barrier of close 
boards on his lotto prevent the throwing of refuse 
thereon from the windows of the house of an adjoin- 
ing owner, so as to obstruct the light.—Bloom v. 
Kock, N. J., 50 Atl. Rep. 621. 

3. ADVERSE POSSESSION—Burden of Proof.—A per- 
son claiming title to land by limitations, otherwise 
fully shown, need not show affirmatively a want of 
disability to sue in the holders of an outstanding title. 
—Travis v. Hell, Tex., 658. W. Rep. 1078. 

4. ADVERSE POSSESSION — By Devisees.—Adverse 
possession whiletitle toland isin executorscan be 
set up as adefense inaction bythe devisees.—Mat- 
thews v. Darnell, Tex., 65 8. W. Rep. 690. 

5. ADVERSE PossEssion—Use of Land for Cattle 
Range.—Continuous use of land for range for cattle 
and octupation for cutting timber held not actual 
possession sufficient to establish claim of adverse 
possession.—McCook v. Crawford, Ga., 408. E. Rep. 
225. 

6. ALTERATION OF INSTRUMENTS—Purpose and In- 
tent.—Under Civ. Code, § 3702, an alteration of a note, 
to defeat recovery, must be material and with intent 
to defraud.—Burch v. Pope, Ga., 408. E. Rep. 227. 

7. APPEAL AND ERROR — Correcting Judgment.—Un- 
der Rev. St. 1899, § 866,the supreme courton appeal 
will correct a judgment in ejectment, erroneous as to 
the amount of damages to which plaintiff is entitled 
for detention, and enter the judgment proper under 
the facts.—Smith v. White, Mo., 658. W. Rep. 1013. 

8. APPEAL AND ERROR—Election of Remedies for Re- 
view.—Where a party is entitled to havea judgment 
against him reviewed by appeal or by certiorari and 
selects the remedy by appeal, his right to certiorari no 
longer exists.—Furman v. Motley, N.J.,59 Atl. Rep. 
606. 


9. APPEAL AND ERROR—Failure to File Transcript 
on Time.—Under Civ. Code Prac. §§ 738, 740, an appeal 
will be dismissed for failure to file the transcript 
within the time required, though the attorneys for 
appellant were thrown off their guard by reason of 
pending negotiations fora compromise.—Hernstein 
v. Depue, Ky., 65S. W. Rep. 805. 

10. APPEAL AND ERROR — Joint Recognizance for 
Joint Appeal.—Joint recognizance oftwo defendants 
jointly convicted held insufficient to support a joint 
appeal.—McHam V. State, Tex., 658. W. Rep. 911. 





11. APPEAL AND ERRorR — Presumptions on Partiai 
Tracscript.—Upon a partial transcript the court wil) 
presume that the judgment of the chancellor is right, 
where the omitted portions of the record may have 
sustained the judgment.—Mitchell v. Stoddard County 
Bank, Ky., 658. W. Rep. 839. 

12. APPEAL AND ERROR — Rehearing.—Rehearing by 
the courtin bancon the ground that it was equally 
divided on the original hearing will not be granted. — 
Latimer v. Sovereign Camp Woodmen ofthe World, 
8. Car.,408. E. Rep. 155. 

13. APPEAL AND ERROR—Right to Appeal to Two 
Courts.—A party toan action, having the right to ap- 
peal to two courts, who appealsto one, cannot also 
appeal to the other.—Bergekofski v. Ruzofski, Conn., 
50 Atl. Rep. 565. 

14. ARBITRATION AND AWARD — Objecting to Arbitra- 
tor’s Appointment.—Parties treating an arbitrator as 
such cannot thereafter object to validity of his ap- 
pointment.—Greenville Co. v. Spartanburg Co., 8. 
Car., 408. E. Rep. 147. 

15. ASSAULT AND BATTERY—Matters of Provocation. 
—Matters of provocation, in order to be admissible as 
evidence, must have immediately preceded the as- 
sault.—Carson v. Singleton, Ky., 658. W. Rep. 821. 

16. ASSAULT AND BATTERY—Verbal Provocation.— 
Verbal provocation to an assault may mitigate puni- 
tive, but not compensatory, damages.— Osler v. Wal- 
ton, N. J., 50 Atl. Rep. 590. 

17. ATTACHMENT—Intervener—Burden of Proof.—In 
attachment, wherein an intervener sets up title in 
himself, the burden is upon such intervener to af- 
firmatively establish it.—Alpine Cotton Mills v. Weil, 
N. Car., 40S. E. Rep. 218. 


18. ATTACHMENT—Sale Without Affidavit.—It was er- 
ror to render judgment forthe sale of land under at- 
tachment withvut the filing ofan affidavit that de- 
fendant had not sufficient personal property in the 
state to satisfy plaintiff's claim, as required by Civ. 
Code Prac. § 280.—Webber v. Tanner, Ky., 65S. W. Rep. 
848. 


19. BENEFIT SOCIETIES—Compelling Reinstatement. 
—Where member of benefit association has been ex- 
pelled by tribunal not authorized by constitution and 
by-laws, mandamus will issue to compel reinstatement. 
—Jennings v. Supreme Lodge Order of Shepherds of 
Bethlehem, N. J., 50 Atl. Rep. 581. 


20. BENEFIT SOCIETIES — Defense of Suicide.—De- 
fense,im an action on benefit certificate, that insured 
took his own life, must be pleaded.—Latimer v. Sov- 
ereign Camp Woodmen of the World, 8S. Car., 408. E. 
Rep. 155. 

21. BILLS AND NOTES—Failure of Consideration as 
Against Bona Fide Purchaser.—Where a note is trans- 
ferred before maturity to one having no knowledge of 
defect in ideration, a subsequent taker is pro- 
tected from defense of failure of consideration.— 
Burch Vv. Pope, Ga., 40 8. E. Rep. 227. 

22. BURGLARY—Allegations as to Private Residence. 
—An indictment for burglary will not be quashed be- 
cause it fails to allege that the burglarized house was 
a private residence.—Shaffer v. State, Tex.,65S8. W. 
Rep. 1072. 

23. CARRIERS OF PASSENGERS — Severity of Injury.— 
What took place in the ear at the time of the accident 
was competent to show the severity ofthe injury.— 
Louisville & N. R. Co. v. Carothers, Ky., 658. W. Rep. 
833. 

24. CERTIORARI — Questions of Fact.—Certiorari does 
not lieto review questions of fact,in the absence of 
any sbowing that such findings are not supported by 
the evidence.—Lowrey Vv. City of Central Falie, RB. I., 50 
Atl. Rep. 630. 

25. CHAMPERTY AND MAINTENANCE — As a Defense to 
Action of Attorney for His Fee.—Though the contract 
between plaintiff and his attorney may have been 
champertous, that fact does not relieve defendant of 
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ability to the attorney, as he assumed the payment 
of the fee for a valuable consideration.—Bowser v. 
Patrick, Ky.,658. W. Rep. 824. 

26, CHATTEL MORTGAGB — Rights of Mortgagee and 
Purchaser of Firm Accounts.—Mortgagee of firm ac- 
counts has a claim against a purchaser from the mort- 
gagor for money collected thereon by such purehaser. 
—Nugent v. McNeil Shoe Co., N. J., 50 Atl. Rep. 628. 

27. CIVIL RIGHTS — Negroes on Grand Jury.—Denia) 
ofa motion to quash indictment, on the ground that 
accused was discriminated against because no negroe?: 
were drawn on the grand jury, beld not error.—Parker 
v. State, Tex., 655. W. Rep. 1066. 

28. CONSTITUTIONAL Law—Legislation Not Uniform. 
—Acts 1901, p. 10, ch. 8, creating board of road commis- 
sioners in certain counties, held not void under Const. 
U. 8. Amend. art. 14, Const. Tenn. art. 11,4 8, or 7d. art. 
1, § 8, as claes legislation, because, while general in its 
terms, a8 a matter of fact only one county of the state 
falls within its provisions.—State v. Maloney, Tenn., 
658. W. Rep. 871. 

29. CORPORATIONS—Compensation of Director for 
Services.—A director of a corporation, at the request 
of the directors and managing officers acting as an at- 
torney, may recover the reasonable value of his serv- 
ices.—Taussig v. St. Louis & K. Ry. Co., Mo., 658. W. 
Rep. 969. 

30. Costs—Copies of Record on Appeal.—The clerk 
of the court of appeals may tax acopy ofthe record 
as a part of the costs of the successful party, where he 
has used the original record with the understanding, 
under the rules of the office, that he was to be charged 
for a copy.—Minor v. Christie, Ky., 658. W. Rep. 826. 


31. CosTs—Reappointment.—In reversing a judg 
ment the court will order a reappointment of the 
costs, where it appears to be necessary in order to do 
justice to appellee.—Louisville Banking Co. v. Asher, 
Ky., 65S. W. Rep. 831. 


82. CRIMINAL EVIDENCE—Confessions on Belief of 
Securing Immunity.—On prosecution for murder, it 
appearing that prior tothe confession accused had 
been advised to plead guilty, the court should instrict 
that, if accused believed advisor could secure him im- 
munity, the confession should not be considered.— 
Williams yv. State, Tex., 655. W. Rep. 1059. 


83. CRIMINAL EVIDENCE—Illegal Confession.—Where 
the prosecuting witness testified that he saidto de- 
fendant: “If you tell me,I won’t bother you; I won’t 
tell any one,”—whereupon defendant confessed, it 
was error to admit the confession in evidence.— White 
v. State, Ark., 65 8S. W. Rep. 937. 

84. CRIMINAL EVIDENCE — Proof of Character.—Ina 
prosecution for murder, where defendant offers him- 
self as witness, he cannot prove his general reputa- 
tion for truth and veracity, unless evidence has been 
introduced tending to impeach him.—Bass v. State, 
Tex.,65S8. W. Rep. 919. 

35. CRIMINAL LAw—Continzuance for Cumulative Tes 
timony.—A first application fora continuance in a 
criminal prosecution on account of absence of ma- 
terial testimony should not be rejected because the 
testimony is cumulative.—Davis v. State, Tex., 65 8. 
W. Rep. 918. 

86. CRIMINAL LAW—Improper Comment of Jury.— 
Comment by the jury in acriminal prosecution on de- 
fendant’s failure to testify, in a manner to refiect on 
his defensive theory, requires reversal of a conviction. 
—Beard v. State, Tex., 65S. W. Rep. 905. 

87. DaMaGges—Earning Capacity.—Theugb a person, 
when injured, was earning but $1.25 per day, he can 
plead and prove that he was skilled in another trade 
and capable of earning more.—Chicago, R. I. & T. Ry. 
Co. v. Long, Tex., 658. W. Rep. 882. 

388. DaMaGES — Exceeding Claim in Petition. —In 
ejectment, the damages awarded cannot exceed the 
claim of the petition.—Smith v. Royse, Mo.,658. W. 
Rep. 994. 





89. DaMaGEs—Insurance or Wages Not to Diminish 
Recovery.—The question of plaintiff's emplcyment or 
of his accident policies could not be proved for the 
purpose of defeating or diminishing a recovery.— 
Louisville & N. R. Co. v. Carothers, Ky., 658. W. Rep. 
833. 

40. DgEEDsS—Proof of Ancient Deed.—Awriting offered 
in evidence as an ancient deed without proof of its ex- 
ecution, held properly excluded ; there being nothing 
to show whence it came or what its appearance was. 
—Swafford v. Herd’s Admr., Ky., 655. W. Rep. 803. 


41. DEEps—Void for Uncertainty in Description.—A 
deed purporting to convey an acre out ofa tract of 
land, without designating the part of the tract out of 
which it is to be taken, is void for uncertainty.—Hanna 
v. Palmer, lll.,61 N. E. Rep. 1051. 


42. DEEDS— What Administrator’s Deed Should Show 
—Where plaintiff relies on administrator's deed, it 
should show order of ordinary granting administrator 
leave to sell.—Waller v. Hogan, Ga., 408. E. Rep. 254. 


43. DEPOSITIONS—Impeaching Notary.—It was not 
error to exclude testimony impeaching a notary who 
had taken deposition used on the trial.—Chicago, R. 
I. &T. Ry. Co. v. Long, Tex., 658. W. Rep. 882. 


44. DEPOSITIONS—Notice of Motion for Order.—A 
motion for order to take a deposition under Gen. Laws 
R. I. ch. 244, § 24, is an ex parte motion, and notice is 
not required by ch. 241, § 1.—Putman v. Macleod, 
R. I., 50 Atl. Rep. 646. 

45. DISMISSAL AND NONSUIT—Reinstatement After 
Voluntary Dismissal.—Where plaintiff voluntary dis- 
misses an action, the court cannot, over objection, 
reinstate it.—Simpson v. Brock, Ga., 40S. E. Rep. 266. 


46. DISMISSAL AND NONSUIT—Trespass by Several 
Persons.— Where the person injured by atrespass by 
several persons bas sued them all, he may dismiss the 
suit as to any one or more of them and proceed against 
the others.—Gusdorff v. Duncan, Md., 50 Atl. Rep. 574. 


47. DowER—Selliog Land Allotted as Dower.—Where 
a widow united with a part of the heirs in selling land 
allotted to her as dower, the other heirs had no right 
to interfere with the purchaser during the widow’s 
lifetime.—Eakins v. Eakins, Ky.,65S. W. Rep. 811. 


48. Dratns—Annexing Lands to Drainage District.— 
Where landowner failed to appear in answer toacom- 
Plaint secking to annex lands to a drainage dis- 
trict, held, that she could not object to the assesse- 
ments therefor.—Trigger v. Drainage Dist. No. 1, Ill., 
61 N. E. Rep. 1114. 

49. EASEMENTS—Reasonableness.—Under a deed con- 
veying a passway, to be so located as to not unneces- 
sarily injure the grantor’s land, where the evidence is 
conflicting as to the reasonableness of the route, the 
chancellor’s judgment refusing an injunction will not 
be disturbed.—Devine v. McRohan, Ky., 658. W. Rep. 
799. 

50. EASEMENTS—Right to Passway.—Y'here tenants 
in common had for many years used a passway over 
the land, upon a partition, each owner was entitled to 
the use of the passway over the existing route; its use 
being reasonably necessary.—O’Daniel v. Baxter, Ky., 
65S. W. Rep. 805. 

51. ELECTIONS—Comparison of Baliots.—A charge in 
election contest that ballots cast for contestant were 
counted for contestee held not to authorize a compari- 
son of the ballots with the voting list.—State v. 
Spencer, Mo., 65 8. W. Rep. 981. 

52. EMINENT DOMAIN—Right of City to Condemn Land 
for Water Supply.—Under Act April 1, 1895, a city can 
condemn a temporary use in land to procure a water 
supply.--Hepburn v. City of Jersey City, N. J., 50 Atl. 
Rep. 598. 

53. EscRows—Requisites.—The delivery of a deed to 
the general sgent of the grantee, who made the pur- 
chase, is not an escrow, buta delivery to such grantee. 
—Bond v. Wilson, N. Car., 408. E. Rep. 179. 
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54. EVIDENCE—As to Time in Which Train Can be 
Stopped.—The opinion of a witness as to the time in 
which a train could be stopped, if based on knowledge 
and observation, held admissible,—Vanarsdell’s Admr. 
v. Louisville & N. R. Co., Ky., 658. W. Rep. 858. 

55. EVIDENCE—Declarations After Accident.—In an 
action for damages for negligence, declarations of de- 
fendant’s servant, made after the accident and while 
not engaged in the duties of his employment, held 
inadmissible.—Rice vy. City of St. Louis, Mo.,658. W. 
Rep. 1002. 

56. EVIDENCB—Evidence of Life Expectancy.—In an 
action for injuries, held error to permit a physician 
who did not base his opinion on mortality tables to 
state the life expectancy of plaintiff before his injury. 
—Chicago,R. I. & T. Ry. Co. v. Lona, Tex., 658. W. 
Rep. 882. 

57. EvIDENCE—Judicial Notice of Election Commis- 
sioners.—Courts will take judicial notice of the fact 
that election commissioners have been appointed and 
are now in office under anew election law.—City of 
Louisville v. Board of Park Comrs., Ky., 658. W. Rep. 
860. 

58. EVIDENCE—Parol Evidencejas to Falsely Reading 
Instrument.—Parol evidence held admissible to show 
that an instrument signed by plaintiff was read to him 
falsely by defendant.—Cameron v. Estabrooks, Vt.,50 
Atl. Rep. 638. 

59. EvVIDENCE—Photographs.—Photographs held ad- 
missible as evidence for defendant in action for injury 
on track.—Vanarsdell’s Admr,. vy. Louisville & N. R. 
Co., Ky., 668. W. Rep. 858. 


60. EXECUTION—Clerical Order in Return.—A clerical 
error in the return to an execution issued June 9th, 
reciting a levy on June Ist, did not vititate sale 
thereunder; the levy having been made on July Ist.— 
Davidson vy. Chandler, Tex., 655. W. Rep. 1080. 


61. EXECUTION—What Costs Are Taxable.—Where 
money araising from a sale under execution is 
awarded to a superior lien holder, the fund is taxable 
with the expense of bringing it into our court, but not 
with the costs of the execution.—Buena Vista Loan & 
Savings Bank v. Grier, Ga., 40S. E. Rep. 284. 


62. EXBOUTORS AND ADMINISTRATOR—Right of Cred- 
itors to Defend Against Claims—Cre‘itors of an insolv_ 
ent’s estate held entitled to interpose a defense of 
limitations, or any other legal defense, to the allow- 
ance of another creditor’s claim before the commis- 
sioners.—Mason ¥. Taft, R. I., 50 Atl. Rep. 648. 

63. EXECUTORS AND ADMINISTRATORS—Sale of Lands 
to Pay Debts.—Administrator d.b.n.c.t.a. held en- 
titled to sell lands under an ordinary’s order to pay 


debts, notwithstanding devise of the same in remain — 


der in a will.—Harris v. Cole, Ga., 40S. E. Rep. 271. 


64 EXECUTORS AND ADMINISTRATORS -Withdrawal of 
Land at Executor’s Sale.—An intending purchaser at 
an executor’s sale cannot complain of the withdrawal 
of land before acceptance of his bid, on the ground 
that it was collusive.—Tillman vy. Dunman, Ga., 40 
8. E. Rep. 244. 

65. EXTRADITION—Requisites.—An affidavit before a 
county judge in Nebraska held a sufficient compliance 
with the act of congress relating to the requisition of 
fugitives from justices, though accused was subse- 
quently placed under bond to answer before the dis- 
trict court.— Ea parte Martin, Tex., 65S. W. Rep. 910. 


66. FALSE IMPRISONMENT—W arrant on Facts Not Con- 
stituting a Crime.—Person suing out warrant on 
necessary affidavit held not liable for false imprison- 
ment, though facts stated in affidavit are held not to 
constitute a crime.—Whaley v. Lawton, 8S. Car., 408. 
E. Rep. 128. 

67. FALSE PRETENSES—Scienter.—In a prosecution 
for swindling, an instruction authorizing a conviction 
without proof of the scienter held error.—Waterman Vv. 
State, Ga., 408. E. Rep. 262. 





68. FORCIBLE ENTRY AND DETAINER—Wife Against 
Husband.—A married woman cannot maintain forcible 
entry and detainer where her husband is in actua) 
possession.—Funkhauser v. Colloty, N. J., 50 Atl. Rep. 
580. 


69. FRauD—Discovery too Late.—Action held barred 
by laches, though fraud was discovered less than five 
years prior to the action, if plaintiff might have 
learned sooner the facts of which he complained.— 
Loomis v. Missouri Pac. Ry. Co., Mo., 658. W. Rep. 962. 

70. GIFTS—Gifts by Bank Deposits.—Gifts of bank 
deposits held made by donor’s making the deposits in 
the joint names of donor and donee, with right of 
survivorship, with right of either party to draw on 
such deposits, and delivering to the donee the depos- 
itor’s pass books.—Dennin v. Hiiton, N. J., 50 Atl. Rep. 
600. 

71. Habeas CorPus—Right Where Imprisonment is 
Not Actual.—Under Code Cr. Proc. arts. 172, 178, a per- 
son committed to the custody of the sheriff is entitled 
to maintain habeas corpus, though he was not actually 
imprisoned by the sheriff.—Zz parte Snodgrass, Tex., 
65 S. W. Rep. 1061. 


72, HiGHWAYS—Assessments by Front Foot Rule.— 
An assessment of property for the cost of a street 
improvement upon the linear foot basis does not 
violate either the fifth or fourteenth smendments to 
the constitution of the United States.—City of Augusta 
v. Taylor, Ky., 658. W. Rep. 887. 


78. HiGHWaYs—Assessments on Front Foot Rule.— 
The fact that the benefits from a street improvement 
have been distributed in proportion to frontage will 
not make the assessment void, where that method 
properly apportions the benefits.—Dooling v. City of 
Ocean City, N. J., 50 Atl. Rep. 621. 


74. HigHways—Obstructions. — That defendant be- 
lieved his land took part of the road as actually used 
held no defense for obstructing it.—Skinner v. State, 
Tex., 658. W. Rep. 10738. 


75. Highways— Proper Assessments. — Assessment 
for street improvement held not invalid, though as- 
sessment for pavement and curb were carried out in 
separate columns.—Dean v. City of Paterson, N. J., 
50 Atl, Rep. 620. 

76. HOMESTEAD—Proof of Exemption.—Under Rev. 
St. 1899, § 3622, held, that to entitle a person to a home- 
stead exemption he must show that the deed to the 
property was filed for record before the creation of 
the execution debt.—Acreback v. Myer, Mo., 658. W, 
Rep. 1015. 


77. HUSBAND AND WIFE — Conveyance of Married 
Women under Statute.—Under Ky. St. § 508, providing 
that a non-resident married woman may convey land 
by deed executed under power of attorney a resident 
married woman cannot convey in sach manner.— 
Swafford v. Herd’s Admr., Ky., 658. W. Rep. 803. 


78. HUSBAND AND WIFE—Husband as Wife’s Agent 
to Sign Notes.—Wife held liable on note signed in her 
name by her husband with ber authority.—Wyatt v. 
Walton Guano Co., Ga., 408. E. Rep. 237. 

79. HUSBAND AND WIFE—Liability of Husband for 
Wife’s Necessaries.—Where a married woman, amply 
provided for, left her husband, he was not Mable for 
her debts for necessaries, unless she left with his con- 
sent.—Cline v. Hackbarth, Tex., 658. W. Rep. 1086. 

80. INDICTMENT AND INFORMATION — Election be- 
tween Counts.—A request for an election between two 
counts of an indictment comes too late after convic- 
tion.—Massey v. State, Tex., 658. W. Rep. 911. 

81, InFANTS—Removing Disabilities.—In a proceeding 
under Rev. St. § 3499, a judgment removing an infant’s 
disabilities is not a nullity because the petition was 
not signed by the minor and verified by some one 
cognizant of the facts.—Stewart v. Robbins, Tex., 65 
8. W. Rep. 899. 

82, INJUNOTION—Enjoining Gambling at Horse Races. 
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—Equity has jurisdiction to enjoin in making of books, 
selling pools, and registering bids on horse races 
under a license issued and fraudulently procured, 
under Rev. St. 1899, ch. 105, art.;2.—State v. Zachritz, 
Mo., 658. W. Rep. 999. 

83. INSANE PeRsONS—Repudiation of Sale by Guard 
jian.—The guardian of an insane person cannot repu. 
diate a sale of land by a nephew of his ward to an 
innocent party of real estate which the nephew has 
fraudulently induced the insane person to convey to 
him, before her insanity was adjudicated.—Lack v. 
Brecht, Mo., 65 8. W. Rep. 976. 

84. JuDGEs— Disqualification of Judge’s Relationship 
May be Waived.—Parties having consented to the 
judge’s trying a case in vacation, with knowledge of 
his relationship to one of the parties, cannot there. 
after object to the judge’s qualification, though he did 
not know what the relationship was.—Buena Vista 
Loan & Savings Bank v. Grier, Ga., 40S. E. Rep. 284. 

85. JupGEs—Liability for Trust Funds.—A county 
judge is not liable on his official bond for a trust fund 
placed in his band by the committee of a lunatic, he 
having no authority to receive such funds.—American 
Bonding & Trust Co. v. Blount, Ky., 658. W. Rep. 806. 


86. JUDICIAL SaLES—Purchase from Bona Fide Pur. 
chase by One With Notice of Fraud.—Bona fide pur- 
chaser at judicial sale, without notice of fraud in 
judgment, may confer on his vendee a good title, 
though the second vendee had knowledge of the 
fraud.—Wilson v. Hoffman, N. J., 50 Atl. Rep. 592. 


87. JODGMENT—Conclusiveness of Consent Verdict.— 
A decree rendered in accordance with a consent ver- 
dict, in the absence of fraud, held conclusive on all 
parties thereto.— Driver v. Wood, Ga., 408. E. Rep. 257. 

88. JODGMENT—Entries Nunc Pro Tunc.—Circuit court 
has jurisdiction to set aside and correct nunc pro tunc 
a satisfastion of judgment which the clerk had madea 
mistake in entering.—Wand v. Ryan, Mo., 65 8. W. Rep. 
1025. 

89. JUDGMENT—Entries Nunc Pro Tunc.— Where the 
court announced at the close of trial that he would 
give a certain judgment, but no memorandum or other 
record of such judgment was made, a subsequent 
judgment nunc pro tunc was void.—Young v. Young, 
Mo., 65 8S. W. Rep. 1016. 

90. JODGMENT—Invoking Res Judicata by Demurrer. 
—Under Rev. St. 1899, § 598, res judicata cannot be 
invoked by demurrer.—Beattie Mfg. Co. v. Gerardi, 
Mo., 65S. W. Rep. 1035. 

91. JUDGMENT—Res Judicata.—A judgment in tres- 
pass quara clausum fregit for obstructing a right of way 
held conclusive in a subsequent injunction suit to 
restrain defendant from obstructing a part of the way. 
—Schaeffer v. Brown, R. I., 50 Atl. Rep. 640. 

92. JODGMENT—What a Default Admits.—A default 
admits only what is averred in the declaration, and, 
if the facts alleged do not give a right of recovery, 
final judgment should not be entered against the 
defendant.—Schueler v. Miller, Ill., 61 N. E. Rep. 1044. 

93. Juxy—Insufficient Return of Sheriff.—Return of a 
sheriff that out of a special venire of 50 jurors some 14 
were not found for want of time, without stating the 
diligence used, was insufficient.—Brown y. State, 
TFex., 65 8S. W. Rep. 912. 

94. JUSTICES OF THE PEACE — Appointment. —The 
governor alone has authority to filla vacancy inthe 
office of jhstice of the peace.—Olmstead v. Augustus, 
Ky., 65S. W. Rep. 817. 

95. LANDLORD AND TENANT—Reletting as Surrender 
of Lease.—A re-entry and reletting of premises by the 
landlord, on the vacation thereof by the tenant under 
the lease, held not an acceptance of the tenant’s 
abandonment, and not a surrender of the lease.— 
Jones Vv. Rushmore, N. J., 50 Atl. Rep. 587. 

9. Lanceny—Charge as to Separate Taking of Two 
Pieces of Property.—On the prosecution for theft of 
two bales of cotton, in which it did not affirmatively 





appear that both were taken in the same transaction, 
failure to charge as to what would be separate taking 
and what the same transaction held error.— Barnes v. 
State, Tex., 65S. W. Rep. 922. 

97. LaRgCBNY—Larceny of a Note.—In an indictment 
for the larceny of a note, no greater particularity is 
required than to state that a “note” was stolen, with 
proper averments of value and ownership.—Young v. 
People, Ill.,61 N. E. Rep. 1104. 

98. LIBEL AND SLANDER—Punitive Damages.—Where 
a libelous publication is not privileged, and no excuse 
is offered for its publication, punitive damages may be 
awarded, though there is no proof of express malice. 
—Coffin v. Brown, Md., 50 Atl. Rep. 567. 

99. LIFE INSURANCE—False Statements of Conditions. 
—Where, in application for life policy, statements as 
to previous condition were false, the contract was an- 
nulled.—Finn v. Metropolitan Ins. Co., N. J., 50 Atl. 
Rep. 589. 

100. LIMITATION OF ACTIONS—As Against Infants, 
Suing Before Majority.—Under Gen. St. ch. 234, §6, an 
infant can sue before majority by his next friend, 
though usual! period of limitations has expired since 
the accrual of the action.—Bliven v. Wheeler, R. I., 50 
Atl. Rep. 644. 

101. LIMITATION OF ACTIONS—Vendor’s Lien Note.— 
A vendor’s lien note is barred by the four years statute 
of limitations.—Garner v. Black, Tex., 65S. W. Rep. 
876. 

102. MASTER AND SERVANT—Fellow-Servants.—A deck 
hand in asawmill and the sawyer held to be fellow, 
servants.—Hawk v. McLeod Lumber Co., Mo.,65S, 
W. Rep. 1022. 

108. MASTER AND SERVANT—Liability to Volunteer.— 
In the performance of work outside of the line of his 
duty, plaintiff held a volunteer, and the master owed 
him no duty to furnish him asafe place to work.— 
Mitchell-Tranter Co. v. Eamett, Ky.,658. W. Rep. 835. 

104. MAGTER AND SERVANT—Volunteered Services.— 
A servant who works during the dinner hour held not 
a volunteer, so as to relieve the master of liability for 
injury to him from a defect in the premises.—Mitchell- 
Tranter Co. v. Ehmett, Xy., 65S. W. Rep. 835. 


105. MORTGAGE—Extemsion of Principal.—Extension 
of principal on condition of payment of interest semi- 
annually held inoperative, on default of payment of 
interest.—Colton v. Salomon, N. J.,50 Atl. Rep. 588. 

106. MoRTGAGES—Sale by Substitute Trustee.—Where 
one of two joint purchasers of real estate ata sale 
under a deed of trust by a substitute trustee had no- 
tice of the illegality of the sale, held, that netice to 
one purchaser was notice to both.—Kelsay v. Farmers’ 
& Traders’ Bank, Mo., 658. W. Rep. 1007, 

107. MUNICIPAL CORPORATIONS — Assessments for 
Sidewaiks.—Under Hurd’s Rev. St. 1899, p. 320, § 2, 
abutting property cannot be assessed for a sidewalk, 
the width of which was not prescribed by the ordi. 
nance under which it was constructed.—People v. 
Hills, Ill., 61 N. E. Rep. 1061. 

108. MUNCIPAL CORPORATIONS—Recovery for Services 
of Police Officer.—In an action to recover for services 
as policeman, it was sufficient to aver in general terms 
the appropriation of sufficient funds to pay plaintiff’s 
claims.—Gorley v. City of Louisville, Ky., 65S. W. 
Rep. 844. 

109. MUNCIPAL OORPORATIONS —Sidewalk Improve- 
ments.—Where a city ordinance provides that the 
curbstones shall be firmly bedded on flat stones, but 
does not otherwise describe them, the ordinance is 
defective.—Beach y. City of Chicago, Ill., 61 N. BE. Rep. 
1015. 

110. MUNCIPAL CORPORATIONS—Unreasonable Ordi- 
nance.—A city ordinance, providing for the punish- 
ment of any person getting on or off a moving train 
without the permission of those in charge, is unrea- 
sonable and oppressive.—Wice v. Chicago & N. W. Ry. 
Co., Ill.,61 N. E. Rep. 1064. 
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111. NaMES—Idems Sonans.—Where interrogatories 
were propounded to “Selia,” and plaintiff took the 
deposition of “Celia,” the court properly refused to 
suppress the deposition.—Galveston, H. &S. A. Ry. 
Co. v. Sanchez, Tex., 658. W. Rep. 8953. 

112. NEGLIGENCE—Jumping from Elevator.—Where 
an elevator which plaintiff was engaged in repairing 
was suddenly started, causing him to jump and receive 
injuries, when he would not have been injured if he 
had remained in the elevator, a verdict for defendant 
will not be set aside.—Ford v. Robinson-Pecttett Co., 
Ky., 65S. W. Rep. 793. 

113. NEGLIGENCE — Liability of Manufacturer for 
Defects.—A manufacturer is not liable forthe break- 
ing of a drop press sold by him, whereby the pur- 
chaser’s employee was injured, where it merely 
appears that the manufacturer was negligent in its 
manufacture.—McCaffrey v. Mossberg & Granville Mfg- 
Co., R. 1., 50 Atl. Rep. 651. 

114. PARTITION—Necessity of Commissioners.—In an 
action under Civ. Code Prac. § 499, for partition, the 
court had no power, without the aid of commissioners; 
to make partition or to adjudge to defendant a specitic 
portion of the land purchased by him from a part of 
the co-defendants.—Eakins v. Eakins, Ky., 65S. W. 
Rep. 811. 

115. PAYMBNT — Payment Under Mistake. — Money 
cannot be recovered, on the ground that it was paid 
under mistake, where there was a consideration for 
the payment.—Mitchell v. Stoddard County Bank, Ky., 
65 S. W. Rep. 839. 


116. PERJURY—Proof.—On a prosecution for subor- 
nation of perjury, beld error to charge that matter 
alleged in the indictment as inducement need not be 
proved.—Miller v. State, Tex., 658. W. Rep. 908. 


117. PERPETUITIES—Bxtent of Limitation.—A will 
providing that, 25 years from testator’s death, his 
estate should be divided among his ehildren then 
living and the heirs of such as may be dead, and that 
during the 25 years none of the children should have 
power to dispose of his interest is void.—Coleman vy. 
Coleman, Ky., 65S. W. Rep. 832. 


118. PLEADING—Curing Omission by Verdict.—Where 
the declaration and the issues joined thereon did not 
require the plaintiff to prove omitted matter of sub- 
stance, the omission was not cured by verdict.— 
Schueler v. Mueller, Ill.,61 N. E. Rep. 1044. 


119. PLEADING—Subsequent Demurrers.—A defend- 
ant who answers over after his demurrer is overruled 
is not thereby precluded from demurring to an 
amended pgtition filed after his answer is filed.— 
Beattie Mfg. Co. v. Gerardi, Mo., 65S, W. Rep. 1035. 


120. PLEADING—Waiving Objection by Going to Trial, 
—Wherea defendant pleads to a count and goes to 
trial on the issue, he waives his right to object to it.— 
Baker v. Sherman, Vt., 50 Atl. Rep. 633. 


121, PLEDGES—Subjecting Real Estate as Security.— 
Iu an action to subject stock pledged to secure a debt, 
the court properly refused to require plaintiff to sub- 
ject real estate held by him as security forthe same 
debt.—Weiscopt v. Newman, Ky., 65S. W. Rep. 808. 


122. PRINCIPAL AND AGENT—Knowledge of Agent’s 
Authority.—The purchaser ofa pianofrom an agent 
was bound to know that the agent had no authority to 
take notes payable to himself, in the absence of any- 
thing to show that he did have such authority.—Bald- 
win v. Tucker, Ky., 65S. W. Rep. 841. 

123. PUBLIC Lanps — Patentability of Lands Vacated 
Under Void Patent.—Land embraced ina void patent 
cannot again be patented as vacant or unappropri- 
ated land.—Eastern Kentucky Land Co. v. Ferguson, 
Ky., 65 8. W. Rep. 830. 

124. RAILROADS—Care asto Trespassers.—It was pot 
the duty of the servants in charge of a train approach- 
ing a bridge to keep a lookout fer trespassers; but it 
was their duty, if they discovered the peril of a tres- 








passer, to use all reasonable efforts to avoid injuring 
him.—Vanarsdell’s Adinr. v. Louisville & N.R. Co., 
Ky., 658. W. Rep. 858. 

125. RAILROADS—Failing to Keep Fence in Kepair.— 
Under Batts’ Ann. Civ. St. art. 4528,a railroad com- 
pany, having fenced its track, held liable for stock 
injured only when such injury results from want of 
ordinary care or falling to keep fence in repair.—Gal- 
veston, H. & S. A. Ry. Co. v. Reitz, Tex., 658. W. Rep. 
1088. 

126. RaAILROADS—Failure to Signal at Crossings.— 
The failure of a train to signal its approach to a street 
crossing ina small town and to keep a lookout for 
persons on the street was negligence.—Louisville & 
N. R. Co. v. Cooper, Ky., 64 8. W. Rep. 795. 

127. RAILROADS — Fright of Horse from Steam Emis- 
sion.—Kailroad company held not liable for injuries 
occasioned by the fright of a horse from the emission 
of steam, unless the noise was unusual and unneces- 
sary.—Coleman Vv. Wrightsville & T. R. Co., Ga., 40 8. 
KE. Rep. 247. 

128. RAILROADS—Non-User of Right to Use Land.— 
Where arailroad company purchased land for right 
of way to hold so long as used for the railroad, it did 
not lose its right to any part of its purchase by per- 
mitting the vendor to use it until needed.— Graham v. 
St. Louis, I. M. & 8. Ry. Co., Ark., 65S. W. Rep. 1048. 

129. RatLRoaDS—Running Train in Excess of Speed. 
—Under Hurd’s Rev. St. 1899, p. 1332, ch. 114, par. 87, 
held, that running atrain within city limits in excess 
of the speed permitted by ordinance is negligence per 
se.—Chicago & E. I. R. Co. v. Mochell, Ill., 61 N. E. Rep. 
1023. 

130. REFERENCE — Amendment by Court.—The court 
may amend and correct the findings of a referee in 
acause which acompulsory reference is authorized. 
—Lack v. Brecht, Mo., 65 S. W. Rep. 976. 


131. REFERENCE—Where Calculation of Account is 
Simple.—Where, in an action toset aside a woid tax 
deed, the account of the purchaser, consisting of taxes 
paid by him and interest, is simple, itis not error to 
refuse to refer ittoa master to ascertain the amount 
due him.—Glos v. Boettcher, I/1.,61 N. E. Rep. 1017. 


132. REFORMATION OF INSTRUMENTS — Where Deed is 
a Gratuity.—Error inthe description ofthe property 
conveyed ina deed of gift cannot be corrected; the 
deed being a gratuity, and not enforceable in equity. 
—Mudd Vv. Dillon, Mo., 658. W. Rep. 973. 

133. RELEaSE—Failure of Injured Party to Read. —A 
railroad company cannot avail itself of an employee’s 
negligence in signing a release of his claim for dam- 
ages without reading it, where he relied on a positive 
representation of fact that it was a different paper.— 
International & G. N. R: Co. v. Harris, Tex.,658. W. 
Rep. 885. 

134. RELIGION AND RELIGIOUS SOCIE1IES—Title to 
Property in Corporate Name.—Although a religious 
corporation was known under several names, and 
paid bills under a name other than its corporate 
name, the title to property being involved,the true 
corporate name held to control.—Church of Christ v. 
Christian Church, Il!.,61 N. E. Rep. 1119. 

135. REPLEVIN—Attorney’s Fees.—In replevin, the 
district court may allow attorney’s fees, not to exceed 
$10.—Hunton v, Palmer, N. J., 50 Atl. Rep. 599. 

136. ROBBERY — Proof of Ownership.—In a prosecu- 
tion for robbery, the possession by the party robbed 
of the property taken from him is sufficient to support 
the allegation of the indictment that it was his prop- 
erty.—Howard v. People, Ill.,61 N. E. Rep. 1016. 

137. ROBBERY—Proving Charge.— Where indictment 
for robbery charges that the property belongsto a 
third person, the state must prove the charge as laid. 
—Staples v. State, Ga., 40 8. E. Rep. 264. 

138. SALES—Damages for Breach of Warranty.—The 
measure of damages for a breach of warranty of a ma- 
chine is the difference between the purchase price 
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and its value when delivered.—Huyett-Smith Mfg. Co. 
v. Gray, N. Car., 408. E. Rep. 178. 

139. SaLeEs—Damages for Failure to Deliver.—The 
measure of damages for failure to deliver cattle is 
their market value atthetimeand place of their de- 
livery.—Daugherty v. Herndon, Tex., 658. W. Rep. 
891. 

140. STATUTES—Recitals of Fact in Statute.—Recitals 
of fact in a public statute held not conclusive on 
courts, but may be disproved by evidence.—Mitchel! 
v. Lasseter, Ga., 40S. E. Rep. 287. 

141. TaxaTION—Burden of Proving Non-Liability.— 
Wherethe objectors to atax ona mining right claim 
that their interest isa mere easement,the burden is 
on them to show it.—Sholl v. People, Ill.,61 N. E. Rep. 
1122. 

142. TAXATION — Commercial Fertilizers.—Commer- 
cial fertilizers owned on March 15, 1901, held subject to 
taxation, though applied to land which was also 
taxed.—Joiner v. Adams, Ga., 40 8. E. Rep. 281. 

143. TAXATION—Failure to Fill Out Blanks.—An as- 
sessment held notinvalidated because the taxpayer 
failed to fill out blanks calling for each particular 
class of property, but merely entered the total valua- 
tion of his property atthe foot of the column.—City 
of Lexington v. Lafayette County Bank, Mo., 658. W, 
Rep. 943. 

144. TAXATION—Income Learing Property of Re- 
ligious Society.—A provision ofthe charter of a the- 
ological seminary, exempting its property from taxa- 
tion, held not to include vacant and improved lands, 
yielding rents used for the support ofthe school.— 
Board of Directors of Chicago Theological Seminary 
v. People, Ill.,61 N. E. Rep. 1022. 


14. TaAxXaTION—Judicata of Judgment on Taxes for 
Former Year.—A judgment for defendant in an action 
to recover taxes forone year is nota bar toa subse- 
quent action under the same law to recover taxes for 
another year.—Louisville Bridge Co. v. City of Louis- 
ville, Ky., 658. W. Rep. 814. 


146. TBLEGRAPHS AND TELEPHONES—Action of Inter- 
ested Third Party for Misdelivery.—A father has cause 
of action against telegraph company for failure to de- 
liver telegram sent by his son toathird party for his 
benefit.—Butler v. Western Union Tel. Co., 8. Car., 40 
8S. E. Rep. 162. 

147. TELEGRAPHS AND TELEPHONES — Delivery of 
Messages.—A telegraph company is not relieved from 
duty to transmit message promptly by an agreement 
with the sender induced by false statements of its 
servants.—Seffel v. Western Union Tel. Co., Tex., 65S. 
W. Rep. 897. 

148. TELEGRAPHS AND TELEPHONES — Liability for 
Defects in Poles.—Where an unprecedented storm 
broke a telephone pole, which Injured plaintiff's 
building, a finding that defects caused the pole to 
break held to authorize a verdict forthe plaintiff.— 
South western Telegraph & Telephone Co. v. Ingrando, 
Tex., 65 8. W. Rep. 1085. 

149. TREsrass—Cutting Down Trees.—In a prosecu- 
tion under Sand. & H. Dig. § 1774, for feloniously cut- 
ting down trees valued at over $10, held, that defend- 
ant was not prejudiced by the fact that the verdict 
failed to state the value of the property, as required 
by section 1778.—Simpson v. State, Ark.,65S. W. Rep. 
932. 

150. TRIAL—Allowing Leading (Juestions.—Allowing 
leading questions is within the discretion of the court. 
—Latimer v. Severeign Camp Woodmen of the World, 
S. Car., 408. E. Rep. 155. 

151. TataL—Credibility of Witnesses. —The credibility 
of a witness is a matter pecularily within the province 
of the jury, and depends, not only on his desire to tell 
the truth, but also on his insensible bias, his intel- 
ligence, his means of knowledge, and his powers of 
observation.—Cogdell v. Southern Ry. Co., N. Car., 40 
8. E. Rep. 202. 





152. TataL—Directing Verdict for Want of Evidence.— 
In an action to recover land, where defendant admits 
it was conveyed to plaintiff and pleads a forfeiture, 
but the evidence does not sustain such defense, it is 
not error to direct a verdict for plaintiff.—Graham v. 
St. Louis, I. M. &S. Ry. Co., Ark., 65 S. W. Rep, 1048. 

153. Usury— Recovery.— Penal action to recover 
usury cannot be maintained against personal repre- 
sentative of creditor.—Butler v. Butler, S. Car., 408. 
KE. Rep. 138. 

154. VENDOR AND PURCHASER—Liability for Interest 
for Failing to Give Good Title.—A vendee, who keeps 
on hand money to pay for land when the vendor fur- 
nishes a good title,is entitled to interest, where the 
latter fails to give a good title.— Kennedy v. Koopman, 
Mo., 658. W. Rep. 1020. 

155. VENDOR AND PURCHASER—Lien of Parol Pur- 
chaser for Purchase Money.—A parol purchaser of 
land, who has never been placed in possession, is not 
entitled to a lien for the purchase money paid.— 
Bishop v. Martin, Ky., 65 8. W. Rep. 807. 

156. VENDOR AND PURCHASER—Right of Assignee of 
Vendor’s Lien Note.—The fact that an assignee ofa 
vendor’s lien note was in pessession of the land on 
which the note was a lien did not give him a right to 
hold the land against the vendee.—Garner v. Black, 
Tex.,65S. W. Rep. 876. 

157. WATER AND WaTER OOURSES—Diversion of Wa- 
ter.—Vendor of a half interest in a water power mill 
held not entitled to divert water from a stream above 
the mill, so as to interfere with the operation thereof. 
—Cox v. Howell, Tenn., 658. W. Rep. 868. 


158. WATER AND WATER CoURsES—Sprinkling Con- 
tractor’s Liability for Flooding Property.—One opera- 
ting a sprinkling wagon under contract with the city 
held not liable for damages owing to flooding of 
plaintiff’s premises by reason of a defect in a fire plug. 
—Rice v. City of St. Louis, Mo., 65S. W. Rep. 1002. 


159. Wearons—Carrying Weapons Under Mistake.— 
A person carrying a pistol under the erroneous, but 
honest, belief that he is a deputy sheriff, cannot be 
convicted of the crime of carrying a pistol.—Shannon 
v. State, Tex., 65S. W. Rep. 1065. 


160. WEaPons—Offense of Pointing a Gun.—It is not 
a necessary element of the offense of intentionally 
pointing or aiming a gun or pistol at another, pro- 
hibited by Pen. Code, § 343, that the act was done with 
intent to shoot.—Winkles v. State, Ga., 40 8. E. Rep. 
259. 

161. WILL8S—Estate of Limitation.—Wills giving land 
to devisee so long as he should pay the takes, and on 
his failure to his children creates an estate of limita- 
tion.—Hoselton v. Hoselton, Mo., 658. W. Rep. 1005. 

162. WILLS—Proof of Undue Influence.—That testa- 
tor, while surrounded by the influence which indueed 
him to execute will, expressed satisfaction there- 
with, held insufficient to prove the absence of undue 
influence.—Jn re Sickles’ Will, N. J., 50 Atl. Rep. 577. 

163. WITNESSES—Competency.—Under Code, § 590, a 
principal debtor who was a party to an action to fore- 
close a mortgage given by his sureties was not a com- 
petent ‘witness.—LBenedict v. Jones, N. Car., 40 8. E, 
Rep. 223. 

164. WITNESSES—Impeachment by Record of Evi- 
dence Before Grand Jury.—Where witness denied that 
his statements beforethe grand jury were contradic- 
tory to his testimony, the district attorney having 
shown the statement to have been taken down in 
writing, held proper to allow the writing to be intro- 
duced in evidence.—Varker v. State, Tex., 65 8. W. Rep: 
1066. 

165. WITNESSES—Pardon as Affecting Competency.— 
Where a witness was convicted of the theft of a calf, 
that pardon granted stated that the conviction had 
been for the theft of a colt did not render him incom- 
petent to testify.—Petty v. State, Tex., 65 S. W. Rep. 
917. 











